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I.  Chapter 10  -  The Judiciary


A.  Introduction - 



1.  The Founders created a system of government that polices itself = each branch has powers of 


control over the others.  It is the duty of the judicial branch to ensure that the other branches do 


nothing in conflict with the Constitution.


2.  The Supreme Court is the highest court in the land.  It is the only court the Constitution 



established.  The words that state the basis for the American judicial system are carved above 


the entrance to the Supreme Court, “Equal Justice Under the Law”.



Originally, no one wanted to be appointed to the Supreme Court - they felt it wasn’t a powerful or 


prestigious court. It wasn’t clear what the purpose was of the Court. John Adams ordered John 


Marshall to be Chief Justice on the Supreme Court.



FIRST  --  A Look at the Constitution


3.  Article 3 establishes the judicial branch headed by the Supreme Court. There are only 3 



sections:
Q1:

a.  Article 3, Section 1:  establishes the judicial branch, judicial powers in 1 Supreme Court, 


inferior courts to be established by Congress, judges/term, & salary:





“The judicial branch shall be vested in one Supreme Court, and in such inferior courts that 



Congress may from time to time ordain and establish.”





1.) The judges and justices of the federal courts are appointed by the president and confirmed 




by the Senate (Article 2) and serve during “good behavior” = life (cannot be removed except 




by impeachment) and receive a salary which cannot be reduced. There are 9 Supreme 




Court Justices: one serves as the Chief Justice, the others are called Associate Justices.





2.) Some inferior, statutory or legislative courts, have been created by Congress and the 




judges have fixed terms.

Q2:

b.
Article 3, Section 2, Clause 1, 2, & 3:    establishes original and appellate jurisdiction




The Constitution describes the Court’s authority in brief terms:





1.)The Supreme Court has original jurisdiction over:






a.)  Disputes between two or more states   Ex. - water right disputes






b.) The U.S. and a state   -  Ex. - voting rights    






c.) Foreign ambassadors and other diplomats - Ex. demonstrations in front of an embassy






d.) A state and resident/s of a different state - IF begun by the state - Ex. 







(The 11th Amendment exempts the reversal)





2.) In all other cases the Supreme Court has appellate jurisdiction as the highest Court of 




Appeals- the appeals come from lower courts





3.) Trials are to be by jury, except in impeachment cases, and the trial is to be held in the state 




where the said crimes shall have been committed. If not committed in any state, the place of 




the trial will be decided by Congress.





The  brevity of the Constitution’s definition of the Court’s role left to Congress & to the Court 



itself the job of filling in much of the detail.  

                                                                                                                                                   2

Q3:

c. Article 3, Section 3, Clause 1 & 2:  defines the word treason and states that Congress has the 



power to determine the punishment   (Treason =levying war or giving enemies aid & control)

B. 
Interpretive Power -- The Development of the Role of the Supreme Court


Beginning with John Marshall, several events occurred that transformed the government into a 

major governmental institution:



1. Ratification of the Bill of Rights-1791--Madison said the courts would become the guardian of 


those rights. They have become the champions for the poor and powerless. 



2. Establishment of Court’s right of constitutionality of Acts of Congress & executive 



actions:  





a.  This right of interpretation was not written in the Court’s job description in the Constitution.

Q4:


b.  Landmark case: Marbury v. Madison (1803) established the right of judicial review = 




the federal courts have the power to make authoritative interpretation of the Constitution. 




They have the right to declare federal and state acts unconstitutional.






(the case)





c.  Marshall could have dismissed the case, but he used this case to find a way to interpret 




Article III, Section 2, Clause 1,  that the Supreme Court has jurisdiction over “...... all cases 




arising under the Constitution & laws of the United States.”  =  establishing the power to 




review and nullify laws made by Congress OR executive actions that come in conflict with 




the Constitution.  This also reinforced the Supremacy Clause (Article VI).






Two important consequences of this case:






.....federal judges are the official interpreters of the meaning of the Constitution






.....even a law enacted by Congress & approved by the president may be challenged by 




a single person



3. Establishment of Court’s interpretation of the Constitution that in cases of conflict 



between state law and federal law, federal law prevails over a conflicting state law. 





a.  Early rulings on  various cases were in favor of an interpretation of the Constitution that 




federal law had supremacy over state law.






(it has to be where the federal government has legitimate jurisdiction, a delegated power 




from the Constitution to legislate, then its law prevailed over a conflicting state law)





b. Landmark case:  McCulloch V. Maryland -1819 -  It raised two questions:  whether the 






federal government’s delegated powers included a power to charter a national bank,






and whether the states had any power to tax that bank.  (the case)






The important consequences of this case:





.....He developed the concept of  implied  powers granted to Congress by the “necessary 




and proper clause”  (the elastic clause) of the constitution. (They have the power to 





establish a national bank since that falls under their delegated power to borrow money and 




regulate commerce)   






.....The concept of national supremacy (Article VI) was confirmed =  no state can use its 




reserved taxing powers to tax a national instrument.
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4.  Overview of Supreme Court’s Policy Agenda:





a.  The majority of cases heard by the Supreme Court and federal courts involve disputes that 




arise out of government activity - disputes in which a government or a government agency 




is one party and an individual or firm is the contending party.  The Supreme Court 





dominates (more than half their cases)  policy making in the areas of:






1.) civil rights and the treatment of women and minorities






2.) the procedural rights of criminal defendants






3.) freedom of speech, press, and religion --  




They must determine the meaning of the 1st Amendment,  the Equal Protection Clause (14th 


Amendment), and the Due Process Clause  (5th and 14th Amendments). 





b. They determine the nature of American federalism by resolving disputes between states and 


the federal government.





c.  It referees the struggle for power between Congress and the president.





d.  The Court devotes attention to government regulatory activity --  environmental protection, 




banking and securities regulation, labor-management relations.



NOTE:  The Court is noticeably absent from areas of national defense and international 


relations,leaving these issues to Congress and the president to resolve.









  The basic judicial process:




a.  The American judicial process is based on the adversary system. A court of law is the neutral





arena in which 2 parties argue their differences before an impartial arbiter.




b.  Judicial power is essentially passive - courts cannot act until someone comes to them. 



Federal courts are called the inactive branch of government.




c. The courts do not make statutes (laws made by Congress or state legislatures), but their 



interpretive power is used by making decisions in cases on what the law means.  The 




interpretations in these cases form a body of law called the common law or case law =  laws Q5:


that develop as judges decide cases.

Q6:


d. Common law continues to develop according to the rule of stare decisis - “let the decision 



stand”. This is the rule of precedent, implying that once a rule has been established by a court, 



it shall be followed in all similar cases unless the courts determine that there is a good reason 



to change what has occurred in previous cases with similar facts. It is not as restrictive a rule 



as some people think.




Ex. - A father who, removing his hat as he enters a church, says to his son: “This is the way to behave on such occasions.  Do as I do.”  The son, like the judge trying to follow a precedent, has a wide range of possibilities open to him:  How much of the performance must be imitated?  Does it matter if the hat is removed slowly or quickly?  That the hat is put under the seat?  That it is not replaced on the head inside the church?  




The judge can distinguish precedents by stating that a previous case does not control the 



immediate one because of differences in context.
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Also, in many areas of law there are conflicting precedents, one of which can be chosen to 


support a decision for either party.



e. We depend on courts to make law in areas that do not lend themselves to statutory 



construction (non-statutory areas):




Ex.  - Negligence, an area of tort law:  It is not feasible to list all activities which constitute 


Q7:

negligence.  Because of this, courts have initiated the reasonable person standard. It allows the 


jury to compare the care exercised by a defendant in a negligence case to that which would have 


been exercised by a reasonable and prudent person in the same or similar circumstances.




Ex. - the woman in Ft. Worth that hit the man, drove home, put the car in the garage, and then 


went into her home.

          f. Moreover, statutes are drawn in broad terms because legislators cannot know exactly what will 


happen in the future. 




Ex. 1 -  No one may make “excessive noise” in the vicinity of a hospital -  perhaps what was 


regarded as excessive noise in one case cannot be applied to another case. The court must 


determine if the prior definition can apply to the current case or not.


C. Categories of Law - Laws are defined as principles and regulations established and enforced by a 

government in order to control the behavior and actions of people.

Q8:
1. Sources of American law - Arranged in order of hierarchy, American law comes from:




a. the U.S. Constitution  (the framework for our nation)




b. Federal statutes (laws)  (U.S. congressional legislative enactments)




c. Federal rules and regulations (made by federal agencies of the federal bureaucracies)




d. Federal case law (coming from federal court decisions)




e.  State constitutions (the framework for a state)




f.  State statutes (state congressional legislative enactments)




g. State rules and regulations  (made by state agencies of the state bureaucracies)




h. State case law   (coming from state court decisions)



When they conflict, each must yield to the authority of the one that preceeds it.



2.  There are two broad categories of American law:

Q9a:

a. Criminal law - sets forth the conduct which a state determines it will not tolerate, and for which a 



fine or imprisonment or both will be imposed. (“If you get time or a fine, it’s a crime”)





There are 3 broad categories of offenses:





1.) Capital Crimes - where the penalty range includes death





2.) Felonies - where the penalty is usually served in a penitentiary and can extend to life (in 




some cases without the possibility of parole)





3.) Misdemeanors - where the penalty is usually served in a county or local jail and not for long 




periods of time. Some misdemeanors are punishable by fines only (Ex. - for not wearing a 




seat belt)

Q9b:

b. Civil law - everything that is NOT criminal law. (Ex. contracts, property, torts, constitutional law, 



real estate, wills, probate, bankruptcy, family law)
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D. The Federal Courts:  Structure and Jurisdiction (the authority to hear & decide cases)


There are 3 levels of courts --  the Supreme Court, the Courts of Appeals, and the district courts.


(also various special courts)   -- (see page 197 or transparency)
Q10a:1. Federal District Courts -  “workhorse” of the federal system:




a. There must be at least one in each state, D.C. and the Commonwealth of Puerto Rico.




b. They are the basic trial courts of the federal system.




c.  All judges (app. 800) appointed for life by the president and confirmed by the Senate.  




d.  The president also appoints a U.S. marshall for each district to carry out orders of the court 



and maintain order in the courtroom.

Q11a:
c. They have ORIGINAL JURISDICTION IN BOTH CIVIL & CRIMINAL CASES. There are 2 



primary areas of federal jurisdiction:





1.) Federal Question jurisdiction: involves treaties &/or laws of the U.S. 





2.) Diversity of Citizenship:  involving citizens of different states, controversies between states, 



between states and citizens of another state, between states and foreign states, between 



citizens or subjects and others listed in Article III, Section 2. 





3.) As trial courts, they make use of:

 




a.) grand juries (called to hear evidence and, if warranted, indict a defendant by bringing 





formal criminal charges)  






b.)petit (regular) juries (which determine guilt or innocence)

Q10b:
2. Courts of Appeal - 





a. There are 11 geographic Circuit Courts, the District of Columbia Circuit Court, 





and the Federal Circuit Court. 





b. They are appellate courts  =  reviews a decision from a lower court. 





c. Judges (over 100) are appointed for life by the president and confirmed by the Senate 





d.  They do not hold trials or accept new evidence; they only consider the records of the trial 




courts and oral or written arguments (briefs) submitted by attorneys.





e.  Federal law gives everyone the right to appeal, so the Court of Appeals has little discretion in 




this regard.  More than 90% of the cases end here. Since the Supreme Court accepts very 




few cases, the decision of the circuit court becomes law.





There are 3 types of circuit courts:

Q11b:
a. Geographic Circuit Courts - intermediate appellate level courts that decide cases appealed to 



them from Federal District Courts.  APPELLATE JURISDICTION




b. Federal Circuit Court - hears appeals for cases concerning trademarks, patents, copyrights,




and claims against the government. APPELLATE JURISDICTION




c. District of Columbia Circuit Court - hears appeals from cases heard in the capital & has special 



jurisdiction over appeals from decisions of federal agencies. APPELLATE JURISDICTION





Most cases are heard by panels of 3 justices.
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Q10c:
3. Specialized Courts - The judges of  Federal Circuit Courts and the Court of International 


Trade serve for life and are appointed by the president and confirmed in the Senate.  However, 


some specialized courts are legislative courts and the judges do not serve lifetime terms.




Ex. - U.S. Court of Military Appeals, the Court of Claims, and the Tax Court.

Q11c:  The Specialized Courts have ORIGINAL JURISDICTION.

Q10d:
4. Supreme Court - is the final arbiter and authority of the U.S. court system. 




a.  It has 9 justices - 1 chief justice and 8 associated justices. (Congress determines number)

Q11d:
b. It is the only federal court with BOTH ORIGINAL & APPELLATE JURISDICTION








(see p. 199 or transparency)




c. The court does not have to hear any appeal it does not want to hear



Q12:   See transparency - know William H. Rehnquist ( Chief Justice), appointed by Ronald Reagan  & 

Stephen G. Breyer, appointed by Bill Clinton


E. The Supreme Court at Work


-- The Supreme Court begins the first Monday in October and lasts until June.



-- Cases on appeal come from the Federal Circuit Courts, the highest courts of states, or the Court 


of Military Appeals for the Armed Forces and other legislative courts.



-- A party in a case must appeal to the Court to issue a writ of certiorari - “made more certain” - a 


decision by the Court to require a lower federal or state court to turn over its records on a case.  


To grant certiorari, to decide to hear arguments in a case and render a decision, the Supreme 


Court relies on its rule of four:  four justices must agree on the agenda.



-- It takes a majority ( 5 out of 9)  to agree to an “opinion” on a case

  

-- If a case is denied by the Supreme Court, the judgment of the lower court will remain.



-- During a year, the court may receive 7000 writs asking it to review decisions of lower or state 


courts. On average it has accepted 100/year for full review.
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Q13:

1. Deciding Cases

(cont.)





a. After the Supreme Court grants a writ of certiorari, the attorneys are required to submit written 




briefs (detailed arguments whereby the judges can become familiar with the case) including 




discussion of other cases the Court has decided that may have an impact on the pending 




case.





b. Oral arguments - the attorneys are questioned and challenged by the justices. These usually 




end in April so there is time for the writing of opinions.





c. The court then gives its opinion. The senior justice on the majority decides who will write the 




opinion if the chief justice is not in the majority.  Quite often, several opinions are published.






They can include:






1.) Majority Opinion -- the opinion of the majority of the justices






2.) Dissenting or minority opinion -- disagrees with the majority opinion as to result and legal 





reasoning

   




3.) Concurring opinion -- agrees with the result but disagrees with the legal reasoning






4.) Per Curiam opinion -- by the court without identifying an author


F. The Power to Make Public Policy


While interpreting and applying the law to specific cases, it is inevitable that judges do make policies 

when carrying out their task.  The major policy making tools of the federal courts are:



1. The power of judicial review - based on the supremacy clauses of Article III & Article VI, the 


Supreme Court has jurisdiction over all cases arising under the Constitution and laws of the U.S.




(Marbury v. Madison-1803 & McCulloch v. Maryland-1819)



2. The interpretation of the constitutional and statutory provisions - Some provisions of the 



Constitution are very general.  (Ex. -- “due process of law”  - or - “interstate commerce”) The 


courts will determine the meaning of these provisions.




Statutory laws are laws passed by Congress. The courts also make policy in their interpretation of 


these statutory laws.  They determine the meaning of vague phrases like “fairness” or “good faith”.

Q14:

3.  Judicial Independence - federal judges are appointed for life by the President & their salary 


can’t be reduced.




Because of this independence, the judges play a significant role in making public policy.

G. Construction of the Constitution


1. Controversy - There are 2 positions on the interpretation of the Constitution:




a. Strict construction -  the court is bound by the words of the Constitution and by interpretations 



which can clearly be found or implied by it.




b. Loose construction -  an original intent was that the Constitution would change and that one of 



its assets was its vagueness, allowing the Constitution to be interpreted differently from 




generation to generation. Therefore, the courts are bound by the principles stated in the 



Constitution, not by words.
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2. Controversy - Judicial Activism vs. Judicial Restraint

Q15:


a. Judicial Activism - the use of interpretive power of the court to make policy changes




b. Judicial Restraint - the use of judicial restraint to leave policy making to the legislative branch.

Q16:
3.  A Changing Role of the Court - Over time, the focus of the Supreme Court has changed:




a. 1st period - 1790-1865 -- the Court clarified the extent of judicial power, judicial review




b. 2nd period - 1865-1937 -- America changed from an agricultural society to an industrial society.





The Court was protective of business interests in preference to social rights.




c. 3rd period - 1937-1990s -- the Court focused on civil rights and liberties. The rights of 




individuals and minority groups were expanded and protected. These rights generated 




opposition and there was a swing to the right, and the elections of Republican presidents: 





Nixon, Reagan, and Bush.  Appointments on the Supreme Court made by these presidents 



have produced justices with different views from the Warren Court, now the conservative 



Rehnquist Court.

Marbury v. Madison 1803

1. Jefferson, a Jeffersonian Republican, won the election for president in 1800.

2. John Adams, the incumbent president and the other Federalists were not pleased with this outcome.

During the lame-duck period --  the 4 months from the election to the actual “change of command” in March,  Adams thought of a way to maintain Federalist influence in spite of Jefferson’s win.

3.  The Federalist lame-duck Congress created dozens of new federal judicial posts.  By March 3, 1801, Adams had appointed and the Senate had confirmed Federalists to these positions.

4.  John Marshall, the lame-duck Secretary of State, was to seal and deliver these commissions. Marshall had already been appointed to serve as Chief Justice beginning with Jefferson’s term.

5.  Marshall was able to get all the commissions delivered by 9 p.m. on March 3rd, but the justices of the peace for D.C.  He left those for his successor, James Madison, to deliver.

6.  Jefferson was angy and told Madision, his sec of state, to hold up 17 of the commissions.  He didn’t see why D.C. needed so many justices of the peace and they were all Federalists.

7.  William Marbury, one of the justices waiting for his commission, decided to take the problem to the Supreme Court.  Looking throught the statute books, he found Section 13 of the Judiciary Act of 1789 which authorizes the Supreme Court to issue a writ of mandamus - this is a court order directing an official, in this case Madison to perform a certain act, which in this case would be a ministerial act of delivering the commission.

8. The Supreme Court was asked to issue a writ of mandamus to Madison.  On Feb. 24, 1803, the Supreme Court published its opinion:

    a.  Marbury was entitled to his commission & Madison should have delivered it.


b. a writ of mandamus could be issued, but by the proper court even against such a high official as the Secretary of State.


c.  Although Section 13 of the Judiciary Act seems to give the Supreme Court original jurisdiction in cases like this one,  *  Section 13 is contrary to Article 3 of the Const.  --  It gives the Supreme Court original jurisdiction ONLY where an ambassador or other foreign minister is affected OR in which a state is a party.            MARBURY is NOT a STATE or a FOREIGN MINISTER


d.  He said.....  If we follow Section 13 we have jurisdiction

                          If we follow the Constitution, we have NO jurisdiction

9.  The Supreme Court should not enforce an unconstitutional law.  The Constitution is the supreme  and binding law and the  courts cannot enforce any action of Congress that conflicts with it.

10.  The Congress and President felt that Section 13 was compatible with Article 3,  but Marshall said that the Constitution WAS the law,  and  JUDGES,  NOT the legislature or the president, interpret the law.


McCulloch v. Maryland - 1819

1. Maryland had placed a tax on the Baltimore branch of the Bank of the U.S. ( a semi-public agency established by Congress)

2a.  McCulloch, the cashier of the bank, refused to pay on the grounds that a state could not tax an instrument of  the federal government.

2b. Maryland’s attorneys said that in the 1st place the national government did not have the power to incorporate a bank - but even if it did, the states had the power to tax it. 

3. Luther Martin, one of Maryland’s lawyers in favor of states’ rights view of federalism, said that the power to incorporate a bank is NOT expressly delegated to the national government. (Art 1, Section 8)

3b. He state that: 


.....As stated in the Constitution, Congress has the right to choose “whatever means are necessary and proper to carry out its delegated powers -- but this ONLYgives Congress the power to choose those means and to pass those laws essential  to the execution of its expressly granted powers.  Because a bank is not  absolutley necessary to the exercise of any of its delegated powers, Coingress has NO

authority to establish it.

.....On Maryland’s right to tax the bank:  Martin said that the power to tax is one of the powers reserved to the states -- which they may use as they see fit.

4.  Daniel Webster represented the national govt. 


......On power to create a bank:  Though it isn’t one of the expressed powers. the power to pass laws “necessary and proper” to carry out the enumerated powers is expressly delegated to Congress AND this power should be interpreted to mean that Congress had the authority to enact legislation convenient and useful in carrying out delegated national powers.



Therefore, Congress may incorporate a bank as an appropriate, convenient, and useful means of exercising the granted powers of collecting taxes, borrowing $, and caring for the property of the U.S.

.....On Maryland’s right to tax:  Thought the power to tax is reserved to the states, states can’t use their reserved powers to interfere with the operations of the national government.  In case of conflict between the national and state governments,  the Constitution states that the national government is supreme.

5.  Ch. J Marshall rejected Maryland’s contentions:


....On the est of a national bank: He upheld the national government’s right to establish a bank stating that the words “whatever means are necessary and prope to carry out the delegated powers (Art. 1, Sect. 8, Clause 18), IMPLIES the right of the national government to establish a national bank to carry out its delegated powers and ALSO the Constitution didn’t expressly prohibit this.


....On Maryland’s right to tax --- No state can use its reserved tax powers to tax the national government. 


Significant Consequence:   He established the doctrine of IMPLIED national powers, or national supremacy. 


