November 26, 2001

To Whom It May Concern:

Jeffrey M. Kiggans is employed as a Law Clerk with City of Akron Department of Law – Civil Division.  Mr. Kiggans assisted me with the case of Cooper v. City of Akron, Case Number CV-2001-02-0841.  Mr. Kiggans composed the City’s Motion for Summary Judgment, which is attached in unedited form.   The Motion was filed with the Summit County Court of Common Pleas on September 19, 2001.

/s/ Angelo Kanarios

Angelo Kanarios – No. 0064794

Assistant Director of Law

161 South High Street, Suite 202

Akron, Ohio 44308

(330) 375-2030

09/14/01


IN THE COURT OF COMMON PLEAS


SUMMIT COUNTY, OHIO

  SYLVESTER COOPER, et al

)
CASE NO. CV 2001-02-0841

Plaintiffs



)

  v.





)
JUDGE SPICER

  WESTERN RESERVE


)
MOTION FOR SUMMARY  
  GROUP INSURANCE et al.,


JUDGMENT

Defendants



)


Defendant City of Akron, through the undersigned counsel, hereby moves this Court to grant Summary Judgment in favor of the Defendant pursuant to Rule 56 of the Ohio Rules of Civil Procedure on the ground that there is no genuine issue of material fact and reasonable minds cannot differ that Defendant is entitled to judgment as a matter of law.  The reasons for this motion are more fully set forth in the attached memorandum, exhibits, and affidavits.

I.
STATEMENT OF FACTS

In and around the relevant periods herein, the Plaintiffs, Sylvester and Sally Cooper (Plaintiff), owned property situated at 1486 Woodbine Avenue, Akron, Ohio.  From February 1, 1999 through December of 1999, Chapman Excavation Company (Chapman) performed excavation work near Plaintiff’s residence for a project referred to as Outlook Pointe.  The work was performed pursuant to a signed contract between Chapman and BCC Development and Management Company (BBC). (Contract is attached as Exhibit A)  Nothing in this contract refers to the City of Akron (City) in any capacity.  (See argument at Section II(C)(1), infra). 

Plaintiff claims that Chapman was uprooting trees and packing dirt at 1486 Woodbine Avenue.  According to Plaintiff, “the nature of the excavation caused Chapman to remove and pound the earth with extremely large machines and equipment.” (Complaint ¶ 5)   Plaintiff claims the pounding was so severe that the foundation of their home was shaken.   According to Plaintiff, this shaking “caused cracking, broken glasses, and broken fixtures.”  (Complaint ¶ 6)

Plaintiff filed this action on February 21, 2001 to recover for damage caused by the excavation.  The named defendants were: Western Reserve Group Insurance (Western), Kelly Insurance Agency, Inc. (Kelly), City, and Chapman.  No cross claims or counterclaims involving the City have been filed.

II. LAW AND ARGUMENT

A. SUMMARY JUDGMENT STANDARD

The City is entitled to summary judgment as a matter of law pursuant to Civ. R. 56.  Ohio case law provides that summary judgment is appropriate when:  1) there is no genuine issue as to any material fact that remains to be litigated; 2) the moving party is entitled to summary judgment as a matter of law; and 3) based on the evidence, it appears reasonable minds can reach but one conclusion which is adverse to the party against whom the motion is made, with the evidence construed most strongly in favor of the non-moving party.  Harless v. Willis Day Warehousing (1978) 54 Ohio St.2d 64, 66;  Thatcher v. Goodwill Indus. of Akron (1997) 117 Ohio App.3d 525, 530-31

The moving party has the initial burden of showing that there are no genuine issues of material fact.  Harless, infra at 66.  Once the moving party meets this burden, the nonmoving party must set forth specific facts to show there is a genuine issue for determination at trial. Savransky v. Cleveland (1983) 4 Ohio St.3d 118,119.  In the case at bar, Plaintiff is unable to produce any facts in support of their assertions that: 1) The City is not entitled to political subdivision immunity under R.C. 2744 or 2)  The City was negligent regarding the excavation work performed by Chapman.

B. DEFENDANT CITY OF AKRON IS ENTITLED TO SUMMARY JUDGMENT APPLYING THE IMMUNITIES AND DEFENSES UNDER CHAPTER 2744 OF THE OHIO REVISED CODE.

The Plaintiff’s second cause of action (Complaint ¶ 13-17) makes two assertions of negligence against the City.  First, Plaintiff claims that the City allowed Chapman to “work without proper supervision permits and controls.” (Complaint ¶ 14)  Secondly, Plaintiff contends that the “(c)ity of Akron failed to take steps to stop or further cease said action.
” (Complaint ¶ 16) 

Before the merits of the complaint can be considered, Plaintiff must show that the City is not entitled to immunity under R.C. § 2744 
In 1985, the Ohio Legislature amended § 2744 of the Ohio Revised Code by passing the Political Subdivision Tort Liability Act (PSTLA).  Passage of the PSTLA was the legislative response to the abolishment of subdivision tort immunity by the courts.  

R.C. 2744.02(A)(1) provides for the general immunity of the political subdivision:

…Except as otherwise provided in division (B) of this section, a political subdivision is not liable in damages in a civil action for injury, death, or loss to persons or property allegedly caused by any act or omission of the political subdivision or an employee of the political subdivision in connection with a governmental or proprietary function.(emphasis added)


As the statute states, immunity attaches to a political subdivision when performing a governmental or proprietary function.  The relevant governmental function for the purpose of this case is R.C. 2744.01(C)(2)(p):

A governmental function includes the provision or nonprovision of inspection services of all types including, but not limited to, inspections in connection with zoning, sanitation, fire, plumbing, and electrical codes, and the taking of actions in connection with those types of codes, including, but not limited to, the approval of plans for construction of buildings or structures and the issuance or revocation of building permits or stop work orders in connection with buildings or structures (emphasis added)


Both assertions by Plaintiff clearly fall within the governmental function definition stated above.  Plaintiff claims the City is negligent in allowing Chapman to work without permit or control.  However, City is immune from this claim because it concerns the clearly governmental function of "the issuance or revocation of a building permit.” R.C. 2744.01(A)(1).  As an Ohio appellate court recently noted, "the issuance of a building permit is specifically named as a governmental function for which a political subdivision has governmental immunity Search Term End under R.C. 2744.01(A)(1)" Brewer v. Butler County Building and Zoning Dept. (May 14, 2001) Butler App. No. CA2000-10-96, unreported, (2001 WL 502883)  (attached as Exhibit B) 
Plaintiff also asserts that City is negligent by failing to stop the excavation project.  While Plaintiff's complaint does not use the exact term, Plaintiff essentially claims City should have issued the equivalent of a  “stop work order.” Such a “stop work order” is also clearly defined in the above code section as a governmental function. R.C. 2744.01(A)(1).   

Based on the unambiguous language of the statute and the relevant case law, reasonable minds could only conclude that the City is immune from this claim pursuant to the authority of the R.C. §§ 2744.01(A)(1) and 2744.01(C)(2)(p).  Therefore, Summary Judgment is appropriate.

C. DEFENDANT CITY OF AKRON IS ENTITLED TO SUMMARY JUDGMENT BECAUSE PLAINTIFF CANNOT PROVE THE ELEMENTS OF THE TORT AGAINST THE CITY OF AKRON.
Even if Plaintiff avoids the application of immunity under R.C. § 2744, they must still prove the underlying tort cause of action.

1.   City has not had a relationship of any kind with any other Defendant named in the complaint.


 In papers filed with this Court, Plaintiff has made several allegations that the City employed Chapman to perform the excavation work in question.  Specifically, in their complaint Plaintiff states that “(d)efendant Chapman Excavation Company performed work on behalf of the City of Akron.” (Complaint ¶ 4)  In the next paragraph Plaintiff claims, “the work was done under the supervision and control of the City of Akron.” (Complaint ¶ 5)  Additionally, in the pretrial statement filed on May 16th 2001, Plaintiff again claims the City employed Chapman Excavation Company to perform work at the intersection of Woodbine and Hawkins Street. (Cooper Pretrial Statement ¶ 2)   

However, Plaintiff has produced no evidence to support these assertions.  Conversely, the City has attached the affidavit of City Engineer David Celik (attached as exhibit C) that shows no employment relationship existed.  In addition, the City has attached a copy of a contract between Chapman Excavation Company and BBC.  (See Exhibit A)  This is the only known contract that authorizes the excavation work in question and it does not refer to the City.  

In sum, the City did not supervise or in any other way participate in the excavation project in question.  Additionally, no relationship existed, contractual or otherwise, between the City of Akron and any other named Defendant.  In considering the evidence presented by the City and the lack of contrary evidence presented by Plaintiff, no reasonable mind could conclude that City hired Chapman to perform the excavation work.


2.
Negligence
The Plaintiff claims that the “(c)ity of Akron failed to take steps to stop or cease” the excavation. (Complaint ¶ 16)   To prevail on a negligence claim the plaintiff must prove that 1) the defendant owed a duty of care, 2) the defendant breached the duty of care and 3) the defendant's breach of duty proximately caused the plaintiff's injuries.  Kader v. Nixon, (October 11, 2000) Lorain App. No. 99CA007307, (2000 WL 1507918), unreported (attached as Exhibit D) citing Mussivand v. David, (1989) 45 Ohio St. 3d 314, 318.  In this case, summary judgment must be granted because Plaintiff is unable to prove every element of the negligence action, namely that City owed a duty of care to the Plaintiff. 


3.   Duty 

The first hurdle to clear in any negligence action is the establishment of a duty owed by the Defendant to the Plaintiff. Kader, supra at 1. The extent to which the duty element of a negligence claim against a political subdivision may still rely on common law in the aftermath of the Political Subdivision Tort Liability Act is unclear.  Several circuits view the PSTLA as a law designed “to codify the concept of sovereign immunity and, therefore, … abrogate(s) the public duty/special duty theory of [governmental] liability."  Kendall v. Summit County  (April 15, 1992) Summit App No. 15268, (1992 WL 80074), unreported (attached as Exhibit E) quoting Amborski v. Toledo 67 Ohio App. 3d 47, 51.  

However, at a time when political subdivisions were not entitled to immunity
, the Ohio Supreme Court treated the two issues as independent, stating “it can therefore be concluded that the public duty rule is an independent doctrine” separate from immunity.   Sawicki v. Ottawa Hills (1988) 37 Ohio St. 3d 222, 230.   

The City agrees with the analysis of the Ninth District in Kendall v. Summit County, supra, that concludes that all common law rules concerning political subdivision tort liability (such as the public duty rule) are superseded by the PSTLA.  However, if the public duty rule were to apply, it would preclude Plaintiff from establishing a duty on the part of the City.

The Ohio Supreme Court has stated that “no more than a public duty was intended” for public officials.  Sawicki, supra at 477.  By the Court’s clear implication, this also applies to political subdivisions
. See id at 477-78.  The Sawicki Court further stated that “if the duty that the law imposes upon a public official is a duty to the public, then a failure to perform it, or an inadequate or erroneous performance, must be a public, not an individual injury, and must be redressed, if at all, in some form of public prosecution. Id. (internal quotations omitted).  Stated another way, inadequate or negligent performance of (a public) duty gives rise to only public, not private, injury. Franklin v. Columbus (1998), 130 Ohio App.3d 53, 58 (citing Sawicki.).  Therefore, the public duty rule precludes the establishment of the duty element of a negligence action. Swart v. Ohio Dept. of Rehab. & Corr. 130 Ohio App. 3d 420, 423 (emphasis added)



4.   The Special Duty Exception

The major exception to the public injury doctrine is the special duty exception.    A special duty exists if there is:

(1) An assumption by the [governmental entity], through promises or actions, of an affirmative duty to act on behalf of the party who was injured; 

(2) Knowledge on the part of the [entity's] agents that inaction could lead to harm

(3) Some form of direct contact between the [entity's] agents and the injured party; and

(4) That party's justifiable reliance on the [entity's] affirmative undertaking.

Sawicki, supra at 232-33.

The crux of the special duty exception is that the political subdivision "assumes a duty to a particular person." 18 McQuillin, Municipal Corporations (3 Ed. 1993) 174, Section 53.04.30. (emphasis added)  Plaintiffs fail to prove the first element of the special duty exception.  While the Plaintiff claims to have contacted the City to complain about the excavation, the City did not promise any action in connection with the project. (Complaint ¶ 16 & Celik Affidavit ¶ 6) Consequently, there could not be a justifiable reliance by the Plaintiff on any affirmative undertaking by the City.  The Plaintiff cannot establish that the City owed a duty to them based on the special duty exception. 

Because Plaintiff cannot prove that City owed a duty to Plaintiff, the negligence cause of action fails.  

C.  CAUSE OF ACTION ONE AND THREE IN PLAINTIFF’S COMPLAINT DO NOT NAME NOR CONCERN THE CITY AND SHOULD NOT PRECLUDE A SUMMARY JUDGMENT FINDING IN FAVOR OF THE CITY.

In cause of action number one (Complaint ¶ 10-12), Plaintiff claims that “the actions of Western Reserve Group Insurance Company and Kelly Insurance is … a breach of the home owner’s contract.” (Complaint ¶ 11)  This cause of action concerns a private contract between Plaintiff and its homeowners insurance companies and in no way implicates the City.

In cause of action number three (Complaint ¶ 18-21), Plaintiff states that Chapman “knew, or should have known, that its actions were causing injury to Plaintiffs” but “Chapman continued without regard to the property or damage.”  (Complaint ¶ 20) This cause of action is addressed specifically to Chapman and does not mention the City.  As discussed in Section (II)(C)(1), infra, City did not have any type of relationship with Chapman, contractual or otherwise.  Therefore this cause of action does not implicate the City in any way and should not preclude summary judgment in favor of the City.

D.  CONCLUSION

In short, summary judgment must be granted in this case because reasonable minds could not find for the Plaintiff on the immunity issue nor the merits of the negligence claim.

The City is immune from this action under R.C. 2744.  Political subdivisions are granted immunity in performance of governmental actions.  The actions taken by the City are clearly defined in the Revised Code and common law as governmental functions.     

Plaintiffs cannot prove the first element of a negligence action, duty. Assuming arguendo that the public duty rule survives enactment of the PSTLA, using that standard the City did not owe a legal duty to the Plaintiffs.  Public duties result only in public injuries and therefore preclude individual tort actions such as these. Additionally, Plaintiffs could not persuade reasonable minds that the special duty exception is applicable to these facts.

Causes of action one and three do not name the City and should not preclude a summary judgment finding in this case. 

Summary judgment in favor of the City of Akron is appropriate on each cause of action stated in the complaint.

� “Said Action” refers to the excavation work performed by Chapman (Complaint ¶ 4-5)


� Sawicki was decided after the passage of the PSTLA, but the facts that gave rise to the case occurred before passage of the Act.  Therefore, the Sawicki Court relied on common law concepts of immunity and duty.


� The Court uses the term “public official” in this part of its discussion.  However, the proceeding policy rationales given for the public duty doctrine and the holding of Sawicki itself make clear that the Court clearly intended the discussion to include public entities as well   
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