Silveira v Lockyer
Update: With six judges dissenting, the 9th Circuit let stand the opinion discussed below.  There were three main decisions: one supporting some regulation but arguing the opinion went too far (akin to the concurring opinion of the original), a very personal defense of individual rights that also slammed the original for being inconsistent in defending personal liberties, and an extended originalist defense of the individual right’s view.  Though the latter opinion supplied a slight nod to Fourteenth Amendment/equal protection type concerns, it’s honestly somewhat out of date (emphasis on the original federal militia act without much discussion of how it developed over time), and leaves something to be desired. The opinions are interesting reading all the same, especially for those who like emotionally distraught opinions.  An interesting commentary that argues the true threat to the values of the Second Amendment is our current (Rumsfeld) standing army is found here.

----

Well, it was bound to happen.  The Ninth Circuit in an opinion (Silveira v Lockyer, 2-1 on the core discussion) by its head liberal Stephen Reinhardt answered the Fifth Circuit’s individual rights interpretation of the Second Amendment.  The decision was in answer to a challenge to California’s new law that outlawed “assault weapons” aka semiautomatics of a certain type.  The laws allows previous owners to keep possession of such weapons, if they register them and keep them at their home, business, clubs for target shooting, government approved exhibitions, and certain public lands.  This is an important provision in that it removes the fear of many gun owners that the government wants to seize their weapons.  Furthermore, though open to argument, the limitation to a certain type of dangerous weapon liable to be used for criminal use might very well fall under the exceptions to the Attorney General’s individual rights view.  Finally, the Ninth Circuit, along with every circuit but the Fifth, follows the collective rights view of the amendment.  Therefore, as the concurring justice suggested, a broad defense of such a view was not really necessary.

Judge Reinhardt basically argued that the spirit of the times, especially the Attorney General’s statement as well as the Fifth Circuit opinion, justified the discussion.  This is arguably true, though a ban of “assault weapons” is not exactly an opportune case to use, given that it is just crying for a narrow decision.  In fact, most lower court opinions are of this type, and this is a somewhat uncommon case alone in that felons are not involved.  Actually, the Court struck down part of the law that gave additional rights to a certain class of non-felons, namely, retired peace officers.  The Court argued that there was no rational reason to make an exception in the law for these individuals, ignoring that logically their additional training and experience made them arguably a special case.  If active peace officers can be given the right because they might be called into service, why not retired officers?  An armed forty or fifty year old retired police officer might be a useful resource for the state to have.  And such a resource is what the opinion argued was the point of the Second Amendment.

The opinion was interesting, but often beside the point, as well as incomplete.  One could take most of its (at times dubious) arguments on face value, and still hold for the plaintiffs. Let’s say that the purpose of the Second Amendment was to serve as a check of federal power by protecting state militias that were regulated and controlled by the states.  Furthermore, the amendment concerns use of arms only in service of the state, not for individual use per se.  This is what US v Miller meant when it said that the right to keep and bear arms dealt with such use that had “some reasonable relation to the preservation or efficiency of a well-regulated militia.”  Let’s even say Congress (via their Commerce Power) per Justice Stevens (in dissent) in Printz v US  “prohibit possession of guns at any location because of their potentially harmful use.”  Finally, let’s compare the use of language found in the amendment (“militia”) with its use in other places in the Constitution  (Art. I, sec. 8 vs. Amendment 2).  

First and foremost, of course the point of the amendment was to serve as a check of federal power (as were the Bill of Rights in general) and in particular to use average people, not a dangerous federal army (or still troubling state equivalent), to defend the state. It might annoy certain NRA members, but I think it’s pretty clear the amendment was not written to allow people to have guns to shoot deer.  Of course, this leads one to look at the use of “the people” in the amendment.  The opinion cites a case arguing that its use in the Fourth Amendment should be compared with other use in the Constitution in general to argue that we should do the same with the term “militia.”  It completely fails to answer (though refers to the controversy in a snide footnote) those who use that very case and others to argue that “the people” have a right to keep and bear arms, and as with its use the First and Fourth Amendments, this is a personal right.  Such cases, including Planned Parenthood v Casey (upholding the right to choose an abortion, so surely an opinion the judge holds dear in his heart), actually list the right to keep and bear arms in among other rights of individuals.  In fact, the very use of the word right is notable, since individuals generally have rights; government bodies have powers (compare the Ninth and the Tenth Amendments, the latter including a reference to a “power” of the people).

The amendment quite arguably, and its very words seem to state this, gives individuals the right to keep and bear arms.  Yes, they do so for a reason … for “the security of a free state.”  When the people keep and bear arms for this purpose, they form “the militia,” and other use of arms arguably is not the concern of this amendment.  [It is not necessary to use the preamble in this fashion to limit the broad right supplied in the amendment, but it is reasonable to do so.]  The state has every right to regulate such use to insure that the people properly carry out this function.  In fact, perhaps certain dangerous weapons, such as those included in this case, hinder its practice.  To return to Justice Stevens’ comment, surely he does not think the federal government has the broad right to ban all weapons.  On the other hand, even if the state wanted to do so, completely banning “the people” from owning weapons would defeat the purpose of the amendment.  The decision makes a good case that the Framers expected the states to regulate the militia; it does not do the same job in arguing that states could deprive them of their right to own weapons.  In fact, given the age, this would lead many of them to have a hard time surviving, especially given the lack of police forces and such.  

The decision does a nice job selectively picking and choosing from various anti-individual rights opinions, including statements of certain justices.  Of course, Justices Douglas and Burger (weird bedfellows to be sure!) could be answered with Justices Scalia and Thomas … the statements of individual justices in concurrence or dissent are obviously of limited value.  As valuable actually as insisting US v Miller not only reasonably, but also “strongly” implies support of a collective rights view.  That is, not very.  The opinion also says “some” eighteenth century state opinions supports its view; sure, and some do not … in fact, one Kentucky case was so strongly concerned with an individual rights view that it struck down a concealed weapons ban.  

It is fairly clear that the Framers, if nothing else, did not expect the people at large to be disarmed.  The use of the Second Amendment to make sure this did not happen is somewhat dubious because it admittedly is only concerned with a certain type of use of arms.  Nonetheless, the concept of the militia, the people at large, does go a good distance in doing so.  Let us recall that the amendment was passed before the organization of modern police forces, so domestic security was surely a concern (including slave control, but obviously a lot more).  This involved self-protection of one’s person and home, but the Framers felt this right in particular was so fundamental, so natural to existence, that there was no need to state it.  The need for a distinct constitutional basis leads many to point to the Second Amendment, but it really is not quite necessary.  Furthermore, since the Framers had a specific purpose in mind for the Second Amendment (even if its words suggest a broader application), they did not discuss such matters when the amendment was at issue.  The opinion, however, only told half the story.

Finally, and this arguably is as much the fault of those who challenged the law, the opinion was severely at fault for ignoring the Fourteenth Amendment.  It happily noted that the use of old nineteenth century precedents of a time before other rights found in the Bill of Rights were applied to the states was no longer a proper way to defend denying individuals a right to keep and bear arms.  After all, those precedents also denied individuals right to free speech and association.  All the same, the Fourteenth Amendment adds important fuel to the individual rights argument.  The basic right to defend oneself is one of the “privileges and immunities” or “liberties” that individuals have pursuant to the Fourteenth Amendment.  It continues to be of particular use for minorities (who are more liable to be in dangerous areas and in need of protection) and women (whose size might require them to have additional protection against men), and thus having a key equal protection value.  And, the framers of the Fourteenth Amendment wholeheartedly would support such a viewpoint.  The amendment arguably is a better way to defend the individual right to keep and bear arms than even the Second Amendment.  The amendment also is much more liked by liberals such as the writer of the opinion than the Second.

Therefore, the opinion is as much as a disappointment as it is biased against the other side.  The decision to base the opinion on broad grounds was arguably, but the means of doing so used many of the same tired collective rights arguments without answering many of those on the other side.  This is the most troubling part of the decision, since it shows that each side continues to talk past each other without facing each other’s arguments head on.  Yes, the amendment appears to be in place for a specific reason, and the state quite arguably has a good amount of power to regulate arm ownership and use.  On the other hand, the amendment also appears to give the people themselves, individuals, a right to keep and bear arms as long as they do so for that reason and are willing to be so regulated.  Furthermore, the Second Amendment cannot be looked at in a vacuum, but a look at the Constitution as a whole affects both sides of the debate.  This opinion was beneficial in that it tried to supply an extended defense of the collective rights view using history and precedent as well as the constitutional text as its guide, but felt more like a brief (and an incomplete one at that) for one side than as an evenhanded discussion of the matter. 

U.S. v Bean
“We consider in this case whether, despite appropriation provisions barring the Bureau of Alcohol, Tobacco, and Firearms (ATF) from acting on applications for relief from firearms disabilities of persons convicted of a felony, a federal district court has authority under 18 U.S.C. § 925(c) to grant such relief.”

The answer by via an unanimous opinion of the US Supreme Court was a clear “no.”  The case is troubling in a few ways, including as an example of how even ex-felons are arguably unjustly denied gun rights.

Thomas Bean was a gun dealer who drove to Mexico one night for dinner and was arrested for illegally having ammunition (in plain view) in his vehicle.  He claimed that he told his employees to remove the ammunition beforehand and was not aware that it was there … the fact it was not well hidden furthers this admittedly somewhat dubious account.  At any rate, he was sentenced to five years in a Mexican jail, served his time, and pursuant to a federal law, petitioned the Bureau of Alcohol, Tobacco and Firearms to be allowed to have his right to possess and sell firearms returned to him.  Unfortunately for Mr. Bean, Congress had pass a subsequent law prohibiting the ATF from spending any money to investigate or act upon such requests.  He was so notified.

Since the original law gave him the right to petition a US District Court for relief if the Secretary of the Treasury denied such a request, Bean did so.  He submitted evidence that he was worthy of relief, and was granted it, and the ruling was upheld.  Let it be remembered, this is the Fifth Circuit of Appeals, the only circuit that supports an individual rights view of the Second Amendment.  At any rate, the US Supreme Court overturned it, arguing that the ATF didn’t really “deny” the petition; it just refused to act upon it.  This was notable, since apparently the original statute (though the short opinion really didn’t go into much detail on this point) felt it important for the ATF to investigate the claim, not just a court official.  Thus, we have a nifty Catch22 … legislation gives a person the right to challenge the deprivation of an important right, but if the government doesn’t do anything, they still aren’t technically “denying” the person that right.  

Congress, of course, probably knew this when the funding provision was passed.  The Supreme Court is basically letting them get away with gutting legislation via a backdoor by means of a tricky method that does not really look that bad at the time.  All the same, it is bad pool.  It perverts the English language to tell the Treasury Department that it could receive such petitions, cannot act upon them, but still be able to say they really (ha ha) are not “denying” them.  Furthermore, consistency, allows the same thing to be done in areas where many might be more troubled than in the current case.  How about if the same thing was done in regards to public housing, student loans or other type of aid, driving or other licenses, voting rights (felons in several states have a lifetime ineligibility), and so on?  Several of these items are not even fundamental constitutional rights, though of course, these days nor is the right in this very case.  Finally, note the crime itself, including the fact it was inflicted by a foreign nation, who is at times less trustworthy than our own.  

It was deemed amusing by many that the NRA was left to defend an ex-felon (“felon” implies Bean should hold a label of infamy all his life), but looked upon this way, the case is not quite so funny.

