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Chapter 1
Development of Liability Based Upon Fault

Major purposes of tort law: (1) to provide a peaceful means for adjusting the rights of parties who might otherwise “take the law into their own hands”; (2) to deter wrongful conduct; (3) to encourage socially responsible behavior; and (4) to restore injured to their original condition by compensating them for their injury.


Anonymous

King’s Bench, 1466


Rule:
If a man does a thing he is bound to do it in such a manner that by his deed no injury or damages is inflicted upon others.


Weaver v. Ward

80 Eng. Rep. 284 (1616)


Rule:   An actor is liable for injury directly caused by his act unless he can prove himself utterly without fault.


Brown v. Kendall

60 Mass. 292 (1850)


Rule: 
If in the prosecution of a lawful act, a casualty purely accidental arises, i.e., the injury was unavoidable, and the conduct of the defendant was free from blame, no action can be supported for an injury arising therefrom.


Cohen v. Petty

65 F. 2d 820 (1933)


Rule: 
When injury results from an unforeseeable event there is no liability.


Spano v. Perini Corp.

33 A.D. 2d 516 (1969)


Rule: 
One who sets off explosives is absolutely liable for damage caused without regard to trespass or fault.

Chapter II

Intentional Interference with Person or Property


1.   Intent


Garrett v. Dailey

46 Wash. 2d 197 (1955)


Rule: 
The intent necessary for the commission of a battery is present when the person acts, knowing with substantial certainty, that the harmful contact will occur.


Spivey v. Battaglia

258 So. 2d 815 (1972)


Rule: 
In the context of ascertaining tortious intent, the knowledge and appreciation of a risk, short of substantial certainty, is not the equivalent of intent.


Ranson v. Kitner
31 Ill. App. 241 (1889)


Rule: 
Mistake does not absolve an actor from liability for the harm caused by his intentional act.


McGuire v. Almy

297 Mass. 323 (1937)


Rule: 
An insane person may be capable of entertaining the intent to commit a battery.


Talmage v. Smith

59 NW 656 (1894)


Rule:
When one intends to harm another, it is no defense that an unintended person was instead harmed.
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2.   Battery => The intentional harmful or offensive touching of another without consent or legal justification.


Cole v. Turner

6 Modern Rep. 149 (1704)


Rule: 
The least touching of another in anger is a battery.  An unintentional touching without violence is not a battery.  The use of violence in a rude manner is a battery.  An attempt to pass through a narrow way resulting in a struggle sufficient to do injury is a battery.


Wallace v. Rosen


765 NE 2d 192 (2002)


Rule:
Where there is no intent, and the situation is one where a certain amount of personal contact would be inevitable, i.e. an emergency exit through a stairwell, a battery charge will no lie.

Restatement (Second) of Torts (1965)


§ 13. Battery: Harmful Contact



§ 18. Battery: Offensive Contact

Fisher v. Carrousel Motor Hotel

424 S.W. 2d 627 (1967)


Rule: 
A battery may be committed even though there is no physical contact with the person’s body, so long as there is contact with something which is attached to, or closely identified with, the body.
3. Assault => The attempt or threat with apparent present ability to inflict bodily harm on 

another without consent or legal justification.

I de S et ux v. W de S

Placitum 60 (1348)

Rule:
An act which causes another to be fearful of a harmful or offensive contact is known as an assault, and the plaintiff may recover damages, even though there is no actual physical contact or harm.


Western Union Telegraph v. Hill

25 Ala. App. 540 (1933)


Rule: 
There can be no assault unless there is an apparent ability to carry out a threatened contact.


4.   False Imprisonment => The intentional restraint of another without consent or legal justification.


Big Town Nursing Home v. Newman

461 S.W. 2d 195 (1970)


Rule: 
One can be held liable for exemplary damages in a false imprisonment action if the false imprisonment is done intentionally in violation of the rights of the plaintiff.


Parvi v. City of Kingston

G 41 N.Y. 2d 553 (1977)


Rule: 
A plaintiff’s present recollection of a previous consciousness of confinement is not required to make out a prima facie case for false imprisonment.


Hardy v. LaBelle’s Distributing

203 Mont. 263 (1983)


Rule: 
False imprisonment exists upon the unlawful restraint of an individual against his will.


Enright v. Groves

39 Colo. App. 39 (1977)


Rule: 
A claim for false arrest will not lie if an officer has a valid warrant or probable cause to believe that an offense has been committed and that the person who was arrested committed it.


Whittaker v. Sandford

110 Me. 77 (1912)


Rule: 
1.) to commit a false imprisonment it is not necessary that the tortfeasor actually apply physical force to the person of the plaintiff, but that plaintiff be physically restrained. 2.) a false imprisonment occurs when there is an intentional breach of an obligation to take active steps to release plaintiff.


5.   Intentional Infliction of Emotional Distress => Intentional extreme or outrageous conduct designed to cause severe emotional distress.

=> cannot have transferred intent

State Rubbish Collectors Ass’n v. Siliznoff

38 Cal. 2d 330 (1952)


Rule: 
A complaint based on mental suffering caused by the outrageous conduct of a defendant will be sustained if there was no privilege to act in such a manner.


Slocum v. Food Fair Stores

100 So. 2d 396 (1958)


Rule: 
No recovery is allowed for mental suffering when the abuse, insult, or profanity is not accompanied with serious threats to life or other affronts which amount to more than mere annoyances.


Harris v. Jones

281 Md. 560 (1977)


Rule: 
In order to recover damages resulting from the intentional infliction of emotional distress, a plaintiff must show that the distress suffered by him was “severe.”


Taylor v. Vallelunga

171 Cal. App. 2d 107 (1959)


Rule: 
In order to recover damages for mental suffering which is the result of defendant’s injury of a third person, the plaintiff must show that defendant reasonably anticipated mental stress would be inflicted on the plaintiff.
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6.   Trespass to Land => The wrongful interference with or damage to the property of another without consent or legal justification.


Dougherty v. Stepp

18 N.C. 371 (1835)


Rule: 
Every unprivileged entry onto the land of another is a trespass regardless of the amount of damages.


Bradley v. American Smelting

104 Wash. 2d 677 (1985)


Rule: 
In order to sustain a cause of action for trespass to land, one must establish that he has suffered actual and substantial damages.


Herrin v. Sutherland

74 Mont. 587 (1925)


Rule: 
A trespass to the land occurs when bullets or other foreign particles violate the airspace above the land.


Rogers v. Board of Road Com’rs


30 NW 2d 368 (1947)


Rule:
Trespass to land is actionable if there is a continued presence on the land of a thing after the permission/authority has expired; even as applied to government entities.


7.   Trespass to Chattels => Trespass to personal property verses real property.


Glidden v. Szybiak

95 N.H. 318 (1949)


Rule: 
In order for a cause of action based upon trespass to chattels to be sustained, chattel owner must prove more than nominal damages to and intentional interference with the chattel.


CompuServe v. Cyber Promotions

962 F. Supp. 1015 (1997)


Rule: 
An action claiming trespass to chattels allows recovery for interference with the possession of chattels, not sufficient to rise to the level of conversion, and requires the defendant to pay the full value of the thing with which he has interfered.


8.   Conversion => The wrongful deprivation or an owner of his property without consent or legal justification by exercising dominion and assumption of ownership.



(A)   Nature of the Tort



        § 222A. What Constitutes Conversion


Pearson v. Dodd

410 F. 2d 701 (1969)


Rule: 
The publication of information which does not amount to literary property, scientific invention, or secret plans formulated for the conduct of commerce, without an actual physical conversion of the documents containing the information, does not amount to conversion.



(B)   Effect of Good Faith



(C)   Necessity of Demand; Return of Chattel



(D)   Damages



(E)   What May Be Converted



(F)   Who May Maintain the Action
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Chapter III
Privileges


1.       Consent => A free, voluntary agreement by one of proper physical and mental capacity.


O’Brien v. Cunard

154 Mass. 272 (1891)


Rule: 
Silence and inaction may imply consent to defendant’s acts if the circumstances are such that a reasonable person would speak if he objected.
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Hackbart v. Cincinnati Bengals

601 F. 2d 516 (1979)


Rule: 
An injury inflicted by one player upon another during a professional football game may give rise to liability where the cause of the injury was an intentional blow.


Mohr v. Williams

95 Minn. 261 (1905)


Rule: 
If the defendant’s actions exceed the consent given, and he does a substantially different act than the one authorized, then he is liable.


De May v. Roberts

46 Mich. 160 (1881)


Rule: 
1.) there exists no privilege of consent when the plaintiff has consented under a mistaken belief which has been instilled by defendant’s deceit. 2.) an assault is perpetrated by the inducement of consent through misrepresentation.


2.       Self-Defense => The right of a person to take reasonable action necessary to protect himself or his family from harm by another.



(A) Existence of Privilege



(B) Retaliation



(C) Reasonable Belief



(D) Provocation



(E) Amount of Force



(F) Retreat



(G) Injury to Third Party


3.       Defense of Others



(A) Nature of Privilege



(B) Reasonable Mistake



4.       Defense of Property


Katko v. Briney

183 N.W. 2d 657 (1971)


Rule: 
No privilege exists to maintain a mechanical device which defends property by automatically inflicting serious bodily injury on those intruders who stimulate the firing mechanism.


5.       
Recovery of Property



Re-entry Upon Real Property


Hodgeden v. Hubbard

18 Vt. 504 (1846)


Rule: 
The law recognizes a privilege to recapture chattels when the owner has been defrauded of his rightful possession and he pursues the wrongful taker of his goods in fresh pursuit.


Bonkowski v. Arlan’s Department

12 Mich. App. 88 (1968)


Rule: 
There is a shopkeeper’s privilege to detain a customer for investigation if the shopkeeper has reason to suspect that customer has stolen goods.


6.       Necessity => The defense to an unlawful act, where the act is compulsory and unavoidable.


Surocco v. Geary

3 Cal. 69 (1853)


Rule: 
The law recognizes a privilege to damage property to avert threatened disaster when necessary in exigent circumstances.


Vincent v. Lake Ernie Transp.

109 Minn. 456 (1910)


Rule: 
Private necessity of avoiding destruction or damage to one’s property gives rise to a privilege to invade the property of another, but his privilege is limited to entry and compensation must be made for any damage resulting from it.


7.       Authority of Law


          Arrest


8.       Discipline


9.       Justification


Sindle v. NYC Transit

33 N.Y. 2d 293 (1973)


Rule: 
A person falsely imprisoned is not relieved of the duty of reasonable care for his own safety in extricating himself from the unlawful detention.

Chapter IV

Negligence


1.       History


2.       Elements of Cause of Action



1.   A Duty to use reasonable care.



2.   A failure to conform to the required standard.  This is commonly called Breach of duty.



3.   A reasonably close causal connection between the conduct and the resulting injury.  This is commonly called Causation.



4.   Damages

3.       A Negligence Formula



Restatement (Second) of Torts (1965)



§ 291. Unreasonableness; How Determined; Magnitude of Risk and Utility of Conduct
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Lubitz v. Wells

19 Conn. Sup. 322 (1955)


Rule: 
Conduct which is reasonable and has low probability of resulting in harm to others is not negligence.


Blyth v. Birmingham

11 Exch. 781 (1856)


Rule: 
Negligence involves the creation of an “unreasonable” risk, by act or omission, which a reasonable and prudent man would not create.


Gulf Refining v. Williams

183 Miss. 723 (1938)


Rule: 
An action for negligence exists when the defendant incurs risk that makes the possibility of harm real enough so that a person of ordinary prudence would take some action to avert the threatened danger.


Chicago B&QR v. Krayenbuhl

65 Neb. 889 (1902)


Rule: 
When the owner of dangerous premises knows, or has good reason to believe, that children trespassers, so young as to be ignorant of the danger, will be attracted to and will resort to such premises, he is under a duty of care to protect such children from the risks arising from such premises.


Davison v. Snohomish County

149 Wash. 109 (1928)


Rule: 
The burden in terms of monetary costs is too high for a public entity to protect against every anticipated accident.


US v. Carroll Towing

159 F. 2d 169 (1947)


Rule: 
There is a duty of care to protect others from harm when the burden of taking adequate precautions is less than the product of the probability of the resulting harm and the magnitude of the harm.


Restatement (Second) of Torts (1965)


4.       The Standard of Care



(A) The Reasonable Prudent Person


Vaughan v. Menlove

3 Bing. (NC) 468 (1837)


Rule: 
The standard of care is founded on the judgment of the person of ordinary prudence, not the subjective judgment of the defendant, even though his judgment was based on an honest attempt to act reasonably.


Delair v. McAdoo

324 Pa. 392 (1936)


Rule: 
In exercising his duty of due care for the safety of others, every automobile driver and owner is charged with such knowledge of the safe condition of his car as can be ascertained through a reasonable inspection. 


Trimarco v. Klein


56 N.Y. 2d 98 (1982)


Rule: 
Evidence of custom and usage by others engaged in the same business is admissible as bearing on what is reasonable conduct under all the circumstances, which is the quintessential test of negligence.
Cordas v. Peerless Transprt.

27 N.Y.S. 2d 198 (1941)


Rule: 
A person is not necessarily negligent if, in an emergency, he acts to avoid injury to himself and in doing so injures bystanders.


Roberts v. State of Louisiana

396 So. 2d 566 (1981)


Rule: 
The standard of care applicable to handicapped persons is that they must take those precautions that ordinary, reasonable person would if they were similarly handicapped.


Robinson v. Lindsay

92 Wash. 2d 410 (1979)


Rule: 
A child will be held to an adult standard of care when he engages in an inherently dangerous activity, such as the operation of a powerful motor vehicle.


Breunig v. American Family

45 Wis. 2d 536 (1970)


Rule: 
A person seized with a sudden mental disability for which he had no warning will be excused from the general rule of holding an insane person liable for his negligence.


(B) The Professional


Heath v. Swift Wings

40 N.C. App. 158 (1979)


Rule: 
Even as to professionals, the standard of care is an objective one and may not be tailored to the individual characteristics of each defendant.


Hodges v. Carter

239 N.C. 517 (1954)


Rule: 
An attorney acting in good faith and with an honest belief that his actions are in the best interest of his client is not liable for mistaken advice in an area of unsettled law.
Boyce v. Brown

51 Ariz. 416 (1938)


Rule: 
Negligence on the part of a physician or surgeon, by reason of his departure from the proper standard of practice, must be established by expert medical testimony, unless the negligence is so grossly apparent that a layman would have no difficulty in recognizing it.


Morrison v. MacNamara

407 A. 2d 555 (1979)


Rule: 
The standard of care applicable to board Certified physicians, hospitals, medical laboratories, and other health care providers is measured by the national standard of care.


Scott v. Bradford

606 P. 2d 554 (1979)


Rule: 
A doctor is under a legal obligation to disclose sufficient information to a patient to enable him to make an informed decision regarding a proposed medical treatment.


Moore v. Regents of University of California

51 Cal. 3d 120 (1990)


Rule: 
A physician has a duty to disclose to a patient intended research connected to the patient’s treatment.



(C) Aggravated Negligence




Automobile Guest Statutes


5.       Rules of Law


Pokora v. Wabash

292 US 98 (1934)


Rule: 
Unless reasonable minds could not differ on the point, the standard by which negligence is measured is for the jury to decide.  Failure to get out of a vehicle and look before crossing a railroad track is not contributory negligence as a matter of law.
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6.       Violation of Statutes


Osborne v. McMasters

40 Minn. 103 (1889)


Rule: 
When a statute imposes a legal duty, violation of the statute constitutes conclusive evidence of negligence, ie., negligence per se.


Negligence per se => Conduct amounting to negligence as a matter of law because it is either so contrary to ordinary prudence or it is violation of statute.



(A) Applicability of Statute


Stachniewicz v. Mar-Cam

259 Or. 583 (1971)


Rule: 
A violation of a statute or regulation constitutes negligence as a matter of law when violation results in injury to a member of the class of persons intended to be protected by the legislation and when the harm is of the kind which the statute or regulation was intended to prevent


Ney v. Yellow Cab

2 Ill. 2d 74 (1954)


Rule: 
The violation of a statute designed to protect the public safety constitutes prima facie evidence of negligence. 


Prima facie => An action in which the plaintiff introduces sufficient evidence to submit an issue to the judge or jury for determination.


Proximate cause => The natural sequence of events without which an injury would not have been sustained.


Proximate cause (Kionka) “=> Rules of proximate or legal cause or scope of liability limit defendant’s liability to a.) persons and b.) consequences which bear some reasonable relationship to defendant’s tortuous conduct.  Proximate cause rules can be grouped into two categories: 1.) unforeseeable consequences; and b.) intervening causes.



Unforeseeable consequences => Majority view… Under the majority view, defendant’s liability is limited 1.) to those consequences, the foreseeability of which made defendant’s conduct tortuous in the first place, and 2.) to persons within that foreseeable zone of danger.  This is sometimes known as the “risk principle.”



Intervening causes => An intervening cause is conduct by some third person, or an event which occurs, after defendant’s tortuous conduct, and operates with or upon defendant’s conduct to produce plaintiff’s injury.  A general rule is that if 1.) an intervening cause was foreseeable, or 2.) the intervening cause was not foreseeable but the consequences were of the type which defendant could foresee as resulting from his conduct, the intervening cause will not operate to relieve defendant of liability.


Perry v. S.N. and S.N.


973  S.W. 2d 301 (1998)


Rule:
Violation of a mandatory child abuse reporting statute does not constitute negligence per se.



(B) Effect of Statute


Martin v. Herzog

228 N.Y. 164 (1920)


Rule: 
The unexcused omission to perform a statutory duty is negligence per se.


Contributory negligence => Behavior on the part of an injured plaintiff falling below the standard of ordinary care that contributes to the defendant’s negligence, resulting in the plaintiff’s injury.


Contributory negligence (Kionka) “=> Contributory negligence is conduct by plaintiff which creates an unreasonable risk of harm to plaintiff, and which combines with defendant’s negligence so that both contribute to cause plaintiff’s injury.  


This is an affirmative defense.


Zeni v. Anderson

397 Mich. 117 (1976)


Rule: 
Violation of a statute creates a presumption of negligence, which may be rebutted by a showing of inadequate excuse for the violation.


Irrebuttable presumption => A rule of law, inferred from the existence of a particular set of facts, that is not subject to dispute.


7.       Proof of Negligence



(A) Court and Jury: Circumstantial Evidence


Goddard v. Boston & Maine


60 N.E. 486 (1901)


Rule:
There must be some proof that defendant had knowledge of harmful situation and/or it was foreseeable and defendant ignored it and acted negligently by omission.


Anjou v. Boston Elevated

208 Mass. 273 (1911)


Rule: 
Circumstantial evidence can sustain plaintiff’s burden of proof of negligence only if a reasonable jury can draw from it the positive inference that defendant was negligent.


Circumstantial evidence => Evidence that, though not directly observed, supports the inference of principal facts.


Duty of reasonable care => Duty to exercise the degree of care as would a reasonably prudent person under like circumstances.


Remand => To send back for additional scrutiny or deliberation.


Joye v. Great Atlantic

405 F. 2d 464 (1968)


Rule: 
Without constructive notice of a dangerous condition, a defendant cannot be held liable for negligence.


Constructive notice => Knowledge of a fact that is imputed to an individual who was under a duty to inquire and who could have learned of the fact through the exercise of reasonable prudence.


Ortega v. Kmart Corp.


36 P. 3d 11 (2001)


Rule:
Plaintiffs have a burden of proof of producing evidence that the dangerous condition existed for a least a sufficient time to support a finding that the defendant had constructive notice of the hazardous condition.


Jasko v. F.W. Woolworth

177 Colo. 418 (1972)


Rule: 
When the operating methods of a proprietor are such that dangerous conditions are continuous or easily foreseeable, conventional notice requirements need not be met.


Directed verdict => A verdict ordered by the court in a jury trial.

Reasonable foreseeability => A reasonable expectation that an act or omission would result in injury.

H.E. Butt v. Resendez

988 S.W. 2d 218 (1999)

Rule:
Plaintiff must show the following for negligence liability: 1.) def. had actual or constructive knowledge of condition on premises; 2.) the condition posed unreasonable risk of harm; 3.) def. did not exercise reasonable care to reduce or eliminate risk; and 4.) def.’s failure to use such care proximately caused the injuries.



(B) Res Ipsa Loquitur => A rule of law giving rise to an inference of negligence where the instrument inflicting the injury is in the exclusive control of the defendant and where such harm could not ordinarily result in the absence of negligence.


Res ipsa loquitur (Kionka) “=> If plaintiff can establish prima facie res ipsa loquitur case, he need not prove by direct or other evidence the specific conduct of defendant which was negligent.  If plaintiff makes a prima facie showing that: 1.) his injury was caused by an instrumentality or condition which was under defendant’s exclusive management or control at the relevant time(s); 2.) in the ordinary course of events, plaintiff’s harm would not have occurred unless defendant was then and there negligent; then the jury is instructed on res ipsa loquitur and may infer that defendant was negligent and that defendant’s negligence was the cause of plaintiff’s injury without any more specific proof of what really happened.


Byrne v. Boadle

2 H&C 722 (1863)


Rule: 
When it is highly probable that an injury is due to the negligence of the defendant, and the defendant has better access to the evidence concerning the injury, the doctrine of res ipsa loquitur creates an inference that the defendant was negligent, and puts the burden on defendant to introduce contrary evidence.


Nonsuit => Judgment against a party who fails to make out a case.


McDougald v. Perry

716 So. 2d 783 (1998)



Rule: 
The doctrine of res ipsa loquitur provides an injured plaintiff with an inference of negligence where direct proof is not available, if the plaintiff establishes that the instrumentality causing his injury was under the exclusive control of the defendant and the accident is one that would not, in the ordinary course of events, have occurred in the absence of negligence on the part of the one in control of the instrumentality.


Ordinary care => The degree of care exercised by a reasonable person when conducting everyday activities or under similar circumstances; synonymous with due care.


Care required (Kionka) “=> The standard is “reasonable care” (sometimes called “ordinary care” or “due care”) under the circumstances.  The law does not require defendant to be perfect, but only to behave as a reasonably prudent person would behave.  And he need only protect others against unreasonable risks of harm.


Larson v. St. Francis Hotel

83 Cal. App. 2d 210 (1948)


Rule: 
The doctrine of res ipsa loquitur applies only where the cause of the injury is shown to be under the exclusive control and management of the defendant.


Exclusive control rule => Necessary element of res ipsa loquitur doctrine that the defendant have total control of the instrument that inflicted the injury.
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Ybarra v. Spangard

25 Cal. 2d 486 (1944)



Rule: 
Where an unexplained injury occurs during a medical procedure to a part of the body not under treatment, res ipsa loquitur applies against all of the doctors and medical employees who take part in caring for the patient.


Professional standard of care => That degree of care as reasonable persons in the particular profession would exercise.


Sullivan v. Crabtree


258 S.W. 2d 782 (1953)


Rule: 
The doctrine of res ipsa loquitur merely affords reasonable evidence, in the absence of an explanation, that injury was caused by negligence.  Even if the facts are unexplained in a res ipsa loquitur situation, the jury may still refuse to make a finding of negligence.

Chapter V. Causation in Fact

1.       Sine Qua Non


Perkins v. Texas and New Orleans

243 La. 829 (1962)


Rule: 
Negligence will not give rise to liability if the injury would have happened even if the negligence had not occurred.


2.       Proof of Causation


Reynolds v. Texas & Pacific


37 La. Ann. 694 (1885)


Rule:
Although an injury might possibly have occurred even in the absence of another’s negligence, if the negligence greatly multiplies the chances of accident to the injured person and is of a character naturally leading to the accident’s occurrence – the mere possibility that the accident might have happened without the negligence is not sufficient to break the chain of cause and effect between the negligence and the injury.


Gentry v. Douglas Hereford

290 Mont. 126 (1998)


Rule: 
Cause in fact is established when a plaintiff can demonstrate that an event would not have occurred but for the defendant’s conduct.


Wrongful death => An action brought by the beneficiaries of a deceased person, claiming that the deceased’s death was the result of wrongful conduct by the defendant.


Kramer Service v. Wilkins

184 Miss. 483 (1939)


Rule: 
One cannot recover for an injury if he shows just a possibility that the injury was caused by another’s negligence.


Herskovits v. Group Health



99 Wash. 2d 609 (1983)


Rule: 
A plaintiff need not demonstrate that a decedent probably would have survived but for medical malpractice to state a cause of action for such malpractice. 


Daubert v. Merrell Dow


43 F. 3d 1311 (1995)


Rule:
Expert scientific testimony is admissible if it reflects “scientific knowledge,” if the findings are “derived by the scientific method,” if the work product amounts to “good science,” and if it logically advances a material aspect of the proposing party’s case.


Causation => The aggregate effect of preceding events that bring about a tortuous result; the causal connection between the actions of a tortfeasor and the injury that follows.


3.       Concurrent Causes


Hill v. Edmonds

26 A.D. 2d 554 (1966)


Rule: 
When separate acts of negligence combine to produce directly a single injury, each tortfeasor is responsible for the entire result, even though his act alone might not have caused it.


Substantial factor test => In determining whether one of several joint acts was the proximate cause of an injury for purposes of tort liability, the inquiry is whether the act or omission was a substantial factor in causing the damage and whether the damage was the direct or probable result of the act or omission.


Anderson v. Minneapolis

146 Minn. 430 (1920)


Rule: 
If one’s negligence would have cause the damage complained of, he is liable and it is irrelevant whether, in fact, another force combined to cause the damage.


Joint and several liability => Liability amongst tortfeasors allowing the injured party to bring suit against any of the defendants, individually or collectively, and to recover from each up to the total amount of damages awarded.


4.       Problems in Determining Which Party Caused the Harm


Summers v. Tice

33 Cal. 2d 80 (1948)


Rule: 
When two defendants are both negligent, but only one of them could have caused the plaintiff’s injury, the court will hold them both liable when it cannot determine which of the defendants caused the damage.


Joint liability => Liability owed to an injured party by two or more parties where each party has the right to insist that the other tortfeasors be joined to the matter.


Sindell v. Abbott Laboratories

449 US 912 (1980)


Rule: 
Where several manufacturers produce and distribute a dangerously defective product, each should bear part of the damages due an injured plaintiff in proportion to the share of the total market it supplied.
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Chapter VI. Proximate or Legal Cause

Altantic Coast v. Daniels

8 Ga. App. 775 (1911)


Rule: 
The law will look to see whether the wrongful act was the proximate cause of the injury complained of in determining liability.


Proximate cause => The natural sequence of events without which an injury would not have been sustained.


1.       Unforeseeable Consequences


Ryan v. New York Central

35 N.Y. 210 (1866)


Rule: 
Damages can be awarded only when the injury is immediate and not the remote result of defendant’s negligence.


Subrogation => The substitution of one party for another in assuming the first party’s rights or obligations.


Bartolone v. Jeckovich

103 A.D. 2d 632 (1984)


Rule: 
A tortfeasor bears responsibility for all damages proximately caused by tortious conduct, even if the damages appear disproportionate to the tortious conduct.


Eggshell Plaintiff Rule => Doctrine that the defendant is liable in tort for the aggravation of a plaintiff’s existing injury or condition, regardless of whether the magnitude of the injury was foreseeable.


In re Arbitration Between Polemis and Furness

3 K.B. 560 (1921)


Rule: 
The fact that the kind of damage which an act might probably cause was not the damage anticipated is immaterial so long as the resulting damage is directly traceable to the negligent act, and not due to independent cause having no connection with the negligent act.


Overseas Tankship v. Morts Dock

G A.C. 388 (1961)


Rule: 
Even though injury may result from a negligent act, liability for that injury is limited to the risk reasonably to be foreseen.


Overseas Tankship v. Miller (Wagon Mound No. 2)

1 A.C. 617 (1967)


Rule: 
One who is knowledgeable of a risk and can reasonably prevent it is liable for damages resulting from his failure to do so.


Reasonable person standard => The standard of care exercised by a hypothetical person who possesses the intelligence, education, knowledge, attention, and judgment required by society of the members when governing behavior; the standard applies to a person’s judgment when determining breach of a duty under the theory of negligence.


Palsgraf v. Long Island

G 248 N.Y. 339 (1928)


Rule: 
The risk reasonably to be perceived defines the duty to be obeyed.


Yun v. Ford Motor

647 A. 2d 841 (1994)


Rule: 
A claim of strict liability may be defeated if the defendant can show that an intervening superceding event or another sole proximate cause resulted in the plaintiff’s injury.


Intervening act => An event whose occurrence breaks the causal chain between the tortfeasor’s acts and the resulting injury.

2. Intervening Causes


Derdiarian v. Felix Contracting

51 N.Y. 2d 308 (1980)


Rule: 
An intervening act will not serve as a superseding cause, relieving the defendant of liability, where the risk of the intervening act occurring is the very same risk which rendered the defendant negligent.


Watson v. Kentucky & Indiana

137 Ky. 619 (1910)


Rule: 
The mere fact that an intervening act was unforeseen will be relieve the defendant guilty of primary negligence from liability unless the intervening act is something so unexpected or extraordinary as that it could not or ought not to be anticipated.


Fuller v. Preis

35 N.Y. 2d 425 (1974)


Rule: 
As a matter of law, an act of suicide is not a superseding cause in negligence law precluding liability.


Irresistible Impulse Rule => A defense to a criminal prosecution that the defendant, due to some mental disease or defect, was unable to resist the impulse to commit the crime due to the inability to control his actions.


McCoy v. American Suzuki

136 Wash. 2d 350 (1998)


Rule: 
The rescue doctrine may be invoked in products liability causes, requiring the rescuer-plaintiff to prove that the defendant’s conduct was the proximate cause of his injuries.


Product liability => The legal liability of manufacturers and sellers for damages and injuries suffered by buyers, users, and even bystanders because of defects in goods purchased.


Rescue Doctrine – One whose conduct places a person in danger is liable to a third party for any injuries incurred in effecting a reasonable rescue attempt.
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3.       Public Policy


Kelly v. Gwinnell

96 N.J. 538 (1984)


Rule: 
A social host may be liable for furnishing alcohol to an intoxicated guest.


Social host liability => Responsibility imposed upon a person who offers alcoholic beverages to a third party for injuries resulting from the intoxication of the individual.


Foreseeability => A reasonable expectation that an act or omission would result in injury.


Enright v. Eli Lilly

77 N.Y. 2d 377 (1991)


Rule: 
An injury to a mother which results in injuries to a later-conceived child does not establish a cause of action in favor of the child against the original tortfeasor.


Market share liability => The apportionment of liability between each participant in an industry equal to the participant’s market share.


 By Way of Synthesis


4.       Shifting Responsibility

Chapter VII. Joint Tortfeasors


1.       Liability and Joinder of Defendants


Bierczynski v. Rogers

239 A. 2d 218 (1968)


Rule: 
Individuals who are party to a motor vehicle race on a highway are tortfeasors acting in concert and each participant is liable for harm to a third person arising from tortuous conduct because he has engaged in and induced the wrong.


Coney v. JLG Industries

97 Ill. 2d 104 (1983)


Rule: 
The adoption of comparative negligence does not require the abolition of joint and several liability.


Comparative negligence => Doctrine whereby the court in assessing the appropriate measure of damages compares the relative fault of the parties and reduces the amount of damages to be collected by the plaintiff in proportion to his degree of fault. 


Bartlett v. New Mexico Welding

98 N.M. 152 (1982)


Rule: 
Joint and several liability will not be applied when pure comparative negligence is adopted.


2.       Satisfaction and Release


Bundt v. Embro

48 Misc. 2d 802 (1965)


Rule: 
When individuals are joint tortfeasors with the state, satisfaction from the state discharges the individuals.


Cox v. Pearl Investment

168 Colo. 67 (1969)


Rule: 
Plaintiff does not relinquish his cause of action against a tortfeasor by releasing a joint tortfeasor, if the plaintiff expressly reserves the right to sue others who may be liable.


Covenant => A written promise to do, or to refrain from doing, a particular activity.



Elbaor v. Smith 

845 S.W. 2d 240 (1992)


Rule: 
“Mary Carter” settlement agreements, whereby the settling defendant agrees to testify against any remaining defendants in exchange for an offset, are void as against public policy.

3.     Contribution and Indemnity


Knell v. Feltman

85 US App. DC 22 (1949)


Rule: 
When a tort is committed by the concurrent negligence of two or more individuals who did not intentionally inflict injury, contribution should be required of the co-tortfeasor even though no joint judgment was obtained by the plaintiff himself.


Concurrent negligence – Where the negligence of two independent actors result in a single injury.
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Yellow Cab v. Dreslin
86 US App. DC 231 (1950)

Rule: 
Since neither husband nor wife is liable for the torts perpetrated against the other, the spouse cannot be held on contribution theory to pay damages for injury to the other spouse because, in order for a right of contribution to exist, there must be coexistent liability.


Slocum v. Donahue

44 Mass. App. Ct. 937 (1998)


Rule: 
When a release is given in good faith to one of two or more persons liable in tort for the same injury, it discharges the tortfeasor to whom it is granted from all liability for contribution to the other tortfeasor.


Indemnity => The duty of a party to compensate another for damages sustained.


Release => The relinquishment of a claim against another party.


Vicarious liability => The imputed liability of one party for the unlawful acts of another.

4.     Apportionment of Damages
Bruckman v. Pena
29 Colo. App. 357 (1971)

Rule: 
It is error for a court to instruct that a plaintiff may recover damages for injuries received subsequent to any act of negligence by the defendant and from causes for which the defendant is in no way responsible.

Michie v. Great Lakes Steel

495 F. 2d 213 (1974)

Rule: 
Individual tortfeasors may be held jointly and severally liable even though their tortuous acts were wholly independent of one another.

Equitable distribution => The means by which a court distributes all assets acquired during a marriage by the spouses equitably upon dissolution.

Dillon v. Twin State Gas

85 N.H. 449 (1932)

Rule: 
Damage may be apportioned in a seemingly indivisible injury if a potential danger from one source has diminished the value of the loss actually inflicted.

Chapter VIII Duty of Care

1.     Privity of Contract

Winterbottom v. Wright

10 M & M 109 (1842)

Rule: 
A contracting party, unless he has undertaken a public duty, has no liability to third parties who are injured as a result of a breach of the contract.

Privity of contract => A relationship between the parties to a contract that is required in order to bring an action for breach.

MacPherson v. Buick Motor

217 N.Y. 382 (1916)

Rule: 
A manufacturer breaches a duty of care to a foreseeable user of its product if the product was likely to cause an injury if negligently made and it places the product on t he market without conducting a reasonable inspection.

Misfeasance => The commission of a lawful act in a wrongful manner.

Nonfeasance => The omission, or failure to perform, an obligation.

HR Moch Co. v. Rensselaer

247 N.Y. 160 (1928)

Rule: 
A water company which contracts with a city to supply water is not liable to a citizen whose house burns when water service fails.

Reliance => Dependence on a fact that causes a party to act or refrain from acting.

Clagett v. Dacy

47 Md. App. 23 (1980)

Rule: 
In the absence of an underlying contractual attorney-client relationship, an attorney owes no duty of care to a third party.

Demurrer => The assertion that the opposing party’s pleadings are insufficient and that the demurring party should not be made to answer.

2.      Failure to Act

Hegel v. Langsam

273 N.E. 2d 351 (1971)

Rule: Colleges and universities are under no affirmative duty to regulate the private lives of their students.

LS Ayres v. Hicks

40 N.E. 2d 334 (1942)

Rule: One who is an invitor or has control of an instrumentality that causes injury has a legal obligation to take affirmative steps to rescue a person who is helpless or in a situation of peril.  The invitor or one who has control of an instrumentality has the legal obligation to aid a helpless person, even if he did not cause the original situation that the helpless person finds himself in.

JS and MS v. RTH

155 N.J. 330 (1998)

Rule: When a spouse has actual knowledge or special reason to know of the likelihood that his or her spouse is engaging in sexually abusive behavior against a particular person, the spouse has a duty of care to take reasonable steps to prevent or warm of the harm and a breach of that duty constitutes a proximate cause of the resultant sexual abuse of the victim.

Tarasoff v. Regents of U.C.

13 Cal. 3d 177 (1974)

Rule: A doctor bears a duty to exercise reasonable care and warn potential victims about known violent tendencies or intentions of a patient.

State of Louisiana v. Testbank

752 F. 2d 1019 (1985)

Rule: Claims for economic loss unaccompanied by physical damage to a proprietary interest are not recoverable in maritime tort.

4. 
Mental Disturbance and Resulting Injury

Daley v. LaCroix

384 Mich. 4 (1970)

Rule: Whenever a definite and objective physical injury is produced as a result of emotional distress proximately caused by a tortfeasor’s negligent conduct, the injured party may recover damages for such physical consequences to himself notwithstanding the absence of any physical impact upon him at the time of the emotional shock.

Thing v. La Chusa

48 Cal. 3d 644 (1989)

Rule: One may recover emotional distress damages for injury to a relative only if he observes the injury-producing event.

5. 
Unborn Children

Endresz v. Friedberg

24 N.Y. 2d 478 (1969)

Rule: The parents of an unborn  fetus whose birth was prevented by negligent conduct may not bring a wrongful death action to redress the wrong which was done.

Procanik by Procanik v. Cillo

97 N.J. 339 (1984)

Rule: An infant plaintiff may recover special damages for “wrongful life” but may not recover general damages therefore.

Chapter IX

1.       
Outside the Premises

Taylor v. Olsen

282 Or. 343 (1978)

Rule: It is generally a question of fact as to whether a landowner has taken reasonable care in protecting people outside his land from dangerous conditions existing upon the land.

Salevan v. Wilmington Park

72 A.d. 239 (1950)

Rule: Landowners whose property is adjacent to public sidewalks or highways owe a duty of care to take reasonable precautions for the protection of the traveling public.

2. On the Premises

(A) Trespassers

Sheehan v. St. Paul

76 F. 201 (1896)


Rule: A landowner owes a duty of care to a trespasser only after he or she has discovered the presence of the trespasser.



(B) Licensees


Barmore v. Elmore


83 Ill. App. 3d 1056 (1980)


Rule: As to a licensee, the owner of premises is only required to warn his guest of any hidden dangers of which the owner has knowledge.



(C) Invitees


Campbell v. Weathers


153 Kan. 316 (1941)


Rule: A regular customer of a business establishment who enters the establishment but does not buy anything is considered to be an invitee.


Whelan v. Van Natta


382 S.W. 2d 205 (1964)


Rule: An invitee retains the status of an invitee only as long as he remains on that part of theh premises to which the land occupier’s invitation extends.


Wilk v. Georges


267 Or. 19 (1973)


Rule: Where a possessor of land anticipates a risk of harm to an invitee due to an unreasonably dangerous condition on his land, he may not discharge his duty to protect his invitees merely by posting a warning.



(D) Persons Outside the Established Categories




(1) Children





Attractive Nuisance Doctrine





Restatement of Torts § 339




(2) Persons Privileged to Enter Irrespective of Landowner’s Consent 



(E) Rejection or Merging of Categories


Rowland v. Christian


69 Cal. 2d 108 (1968)


Rule: An injured person’s status as a trespasser, licensee, or invitee will not be determinate as to liability, although the status may have some bearing on the question of liability.

3. Lessor and Lessee

Borders v. Roseberry

216 Kan. 486 (1975)


Rule: Landlords are liable for defective conditions existing at the time of leasing to a tenant only in regard to: 1) undisclosed dangerous conditions known to lessor and unknown to lessee; 2) conditions dangerous to persons outside of the premises; 3) premises leased for admission of the public; 4) parts of land retained in lessor’s control which lessee is entitled to use; 5) situations in which lessor contracts to repair; and/or 6) negligence by lessor in making repairs.


Pagelsdorf v. Safeco Insurance


91 Win. 2d 734 (1979)


Rule: A landlord must exercise ordinary care toward his tenants and toward others on the premises with the tenants’ permission.


Kline v. 1500 Massachusetts


439 F. 2d 477 (1970)


Rule: A landlord is under a duty to take precautions to protect tenants from foreseeable criminal acts committed by third parties.

Chapter X – Damages

1. Personal Injuries

Anderson v. Sears

377 F. Supp. 136 (1974)


Rule: In determining whether a damage award is excessive in a personal injury case, the court must individually examine each of the five cardinal elements of damages: 1) past physical and mental pain; 2) future physical and mental pain; 3) future medical expenses; 4) loss of earning capacity; and 5) permanent disability and disfigurement.


Richardson v. Chapman


175 Ill. 2d 98 (1997)


Rule: An award of damages may be deemed excessive if it exceeds the range of fair and reasonable compensation, is the result of passion or prejudice, or is so large that it shocks the conscience.


Montgomery v. Anderson


334 Ark. 561 (1998)


Rule: Gratuitous or discounted medical services are a collateral source and are not to be considered in assessing the damages owed by a tortfeasor to a plaintiff in a personal injury suit.


Zimmerman v. Ausland


266 Ore. 427 (1973)


Rule: A tort victim may not recover damages for a permanent injury if an operation could correct the injury and a reasonable person under similar circumstances would submit to treatment.

2. Physical Harm to Property
3. Punitive Damages
Gryc v. Dayton-Hudson
297 N.W. 2d 727 (1980)

Rule: A punitive damages award is intended to punish a defendant for past misconduct, as well as to deter future misconduct.

BMW North America v. Gore
517 U.S. 559 (1996)

Rule: Due process requires that a person be given adequate notice that his conduct is subject to punishment and of the severity of that punishment.

Price v. Hartford Accident
108 Ariz. 485 (1972)

Rule: When an insurance company contracts to pay “all” liabilities of an insured, public policy demands that the insurance company pay punitive, as well as compensatory, damages for which the insured becomes liable.

Chapter XI – Wrongful Death and Survival

1.   
Wrongful Death

Moragne v. States Marine Lines
398 U.S. 375 (1970)


Rule: Although Congress has not enacted a specific remedy for wrongful death in admiralty, an action for wrongful death does lie under maritime common law for death caused by violation of maritime duties.


Selders v. Armentrout

190 Neb. 275 (1973)


Rule: The measure of damages recoverable by a parent for the wrongful death of a minor child includes the loss of society, comfort and companionship of the child, as well as any pecuniary loss.
2.
Survival

Murphy v. Martin Oil

56 Ill. 2d 423 (1974)


Rule: When an injury caused by tortuous conduct results in death, survivors of the decedent can recover from the tortfeasor both under the Illinois Wrongful Death Statute for the decedent’s death and under the State Survival Statute for any damages suffered by the decedent during the interval between his injury and death.
