R – Probate

6:45 p.m. 1.4.00

 

Federal Estate Tax – 706

Income Taxes


Decedent’s 4/15


Estate

State Estate Tax (Calif.)



("Pick Up Tax")

Real Property Taxes


1st Installment deadline 4/10


2nd Installment deadline 12/10

Personal Property Taxes


(Usually for decedent’s biz)


Deadline usually 1/31, but varies by county

 

Exclusion Amount allowable before taxes

'97
$600,000

’98
$625,000

’99
$650,000

’00
$675,000

’01
$675,000

’02
$700,000

’03
$700,000

’04
$850,000

’05
$950,000

’06
$1,000,000

Taxes get assessed to the deceased’s estate.

Federal Estate Taxes – taxed decedent’s estate and is tax upon the transfer of property.

Written Inventory and Appraisal form is due within 90 days of appointment of administrator of the decedent’s estate.

Form DE-160 (West Judicial Forms Vol. II)

Zella Mack pg. 17-54

Important to fill in name as of death, as well as akas for each other name decedent was known under, even maiden name if woman married. This is important as it will get orders allowing estate to consolidate all known assets and debts under those names.

Value of the estate will determine which court the probate is filed in. First inventory can be partial, with a final one filed later. It may be necessary to make corrections to appraisals ie. real property so can use corrected. Real property must be appraised within one year of date of sale ie. decedent had property, died 12/98, things done by 12/99 and filed, sale approached 6/00 – must file reappraisal for property before sale can be completed.

Property transferred from parent to child or vice versa are eligible for exclusion from reassessment of property tax.

Bond will be set upon best estimate of the estate, unless bond is waived in the will, or by all heirs (adults) signing waiver.

Form DE-161 Inventory Attachment

Zella Mack pg. 17-45

Administrator can appraise cash in forms including bank accounts and securities such as mutual funds. 

Attachment 1 – cash

Attachment 2 – real property prepared for probate referee


Type in what you think it should be


Include financial statements to help support determination


Might want to include map and other relative property sale values

Probate referee usually assigned when petition filed. They are usually paid for costs and receive a percentage of the value of the real property appraised. If using a specialist, could be done with the petition. Useful if there is a unique collection of some sort. Referees generally take 3-4 wks.

Pg. 17-56 CA property tax certificate

Pg. 17-57 Probate referees


Values are usually as of decedent’s date of death.

Bear Bonds – issued with guaranteed payback


Usually colorful like stock certificates


Often $5k minimum bonds


Have redemption coupons on them


Generally done by a government agency


Are as good as cash


Are fed. and state tax free


But now have to be registered

Life insurance proceeds, if payable in lump sum, can be done by estate administrator.

Pg. 17-61 good abbreviated check list for probating an estate

Fed. Estate Tax can be 38%, with State Tax on top of that.

Taxable Estate = gross estate – allowable deductions.

Ie. decedent dies 12/31/99


Find out gross estate – all assets, real or personal, tangible or intangible, wherever situated – all done for purposes of determining inheritance taxes, if any.


Forfeited drugs confiscated during an arrest can count, as well as ½ community property and a revocable trust.


Can include the full amount of jointly held assets, joint tenancy; which can be rebutted.


IRAs and retirement benefits count, better to make someone a beneficiary, not a trust so benes can rollover the IRA into their own account tax free.

Allowable deductions include:

1) statutory fees for administrator and attorney


generally based upon gross value of the estate

2) extraordinary administrator’s commission and the attorney’s


could be calculated on an hourly basis

3) probate fees


filing fees, publication fees, probate referee or expert costs

4) interest on debts

5) costs related to sale of real property if needed to pay debts

6) mortgage payments

7) charitable bequests 501(c(3)

Marital deduction – all property that passes straight to surviving spouse, as long as he/she is a US citizen, is free from Fed. Estate Tax.

Alternative Valuation Date: or upon the election of the personal representative 6 mons. past decedent’s date of death.

Same as date Fed. Estate Tax Return to be filed 9 mons. after decedent’s date of death, if one is even due at all.

The alternative date could be useful in the case of securities or stock which could be volatile or flux much. Smart to do a calculation as of date of death and then redo at 6 mons. and determine which more advantageous to estate.

When filing decedent’s income tax, write final on it if final so all know it is the last tax return.

SS4 – IRS to get an estate tax ID number.

Surviving spouse might want to file a joint return, final for decedent, for the last tax year.

As estate must receive $600 or more in income to be to required to file an Estate Income Tax Return – is the responsibility of the personal representative for the estate.

Basis 
- cost of item to decedent.


- income tax basis at date of death of decedent is the item’s fair market value or the alternative value date value of the asset.

Taxes are viable for 9 mons. – if after that time none are claimed, liability for them is gone. However, if there are taxes, estate will have to pay them. That is with a Request for Prompt Assessment. Otherwise the government has three years to go after them.

R-Probate

6:50 p.m.   1.11.00

Probate brought in the county where decedent resided, or where decedent left real prop.

The idea of legal thinking is to get you to get the general law and realize you don’t have to answer “within the box.”

Personal representative may basically appraise items of cash value.

Rest of assets prepped for the probate referee appraiser.


If unique collection could use specialty appraiser.

Co-mingling of estate funds by the pers. rep. Is a breach of fiduciary duty.

~> presumption is then that all of the funds are the estate’s, it is rebuttable.

Better to create separate accounts and keep it that way.

Could have pers. rep. change locks on the decedent’s residence as to secure assets in it.

Having a piece of real prop. is actually a liability.

Have to bond for amount that the property is appraised for.

Example – Form DE-161  (DoD8/18/99)

PR





Referee

Attachment No.1




Attachment No. 2

1. Bank of America



1. US Savings Bond, Series EE

Interest bearing sr. checking


#A124578, Issued 12/97 $____

Acct. #0001-12345



2. Fee simple interest in that certain

Held in name of (decedent)


Family dwelling commonly known

Balance as of 8/18/99 $302.68.


as 1241 Opal St., San Diego County

2. Key part Life Ins. Policy


Calif. 92109 (APN 111-213-1411)

#ZTY124




Whole legal description is: 

Insured: (decedent)



FMV $_______________

Lump sum death proceeds 



Less 1st Deed of Trust owed to BOA

Check #123, 10/18/99 $10,000.


As of 8/18/99 ($_______________)







Net FMV 8/18/99 $____________







*include copies supporting document

                                             Sale of real prop

Can be public or private sale…

File DE-165 Notice of Proposed Action


Gives heads up to beneficiaries.


Serve copy of Inventory and Appraisal with it.


Can be objected to with reason.


Usually used for private sale.


Offers can be accepted “subject to court approval.”

Send copies to 
- court investigator

· benes.

· heirs

· those who field request for special notice

Would publ. Notice of Intent to Sell

Cheaper to put money into a blocked account rather than get bonded.

Remember to make realtor’s commission subject to court approval as well.

This way everyone had full disclosure of terms of sale.

May consider keeping rental prop. within estate if it is creating a positive cash flow and covering its own expenses. 

Better it is occupied than vacant.

Would sell assets which are really liabilities to the state first.

Pers. rep. can file petition to refuse to sell prop., even if directed to do so in the will, if holding awhile will result in higher profits to the estate.

Order of abatement

1) prop. Which the will directs to sell

2) that part of the estate not disposed of by the will

3) residuary gifts

4) general gifts to non-relatives

5) general gifts to relatives

6) specific gifts to non-relatives

7) specific gifts to relatives

This is the priority when disposing of real prop. to pay estate taxes, debts, expenses of administration, etc.

Example: $100,000 net estate (house)


      80,000 debts = 1,3 and net estate sold first for debts

#1 – 40,000 prop. directed for sale by the will

#3 – 40,000 residuary gifts

#4 – 10,000 BOA savings acc’t

#7 – 10,000 jewelry

Pers. rep. can’t buy assets of the estate unless the will allows; there are ways. Usually use a notice of proposed action, but in general is a conflict of interest.

Securities generally need specific court approval for sale.

When escrow opened, get 10% first and put in a trust account.

“Even though there are rules, remember there are probably exceptions for good reason.”

Most sales are done privately.

Have to petition to confirm sale within 30 days of sale, but at least 15 days before leaving.

DE-160 Form – Record for Sale and notice confirming…

Pg. 17-89


Can be used for real or pers. prop.


Line 12 details efforts to get best poss. price – to protect pers. rep. really

R – Probate

6:50 p.m.  1.18.00

Reading Schedule

Week

Topic


Chapters
1

Intro./Estate Admin.
17-17.100, 17.600

2

Commencing Prob.
17.20-17.23

3

Marshalling Assets
17.24-17.28

4

Taxation of Estate
17.300

5

Sales of Real Prop.
17.400

6/7

Acct/Distribution

17.500

…

Conservatorship, Guardianship and Review

Personal representative


Executor – appointed under the will


Administrator – nominated by court


Personal representative if small estate or a summary procedure is used

Not through probate ~> joint tenancy



~> life insurance proceeds



~> bank accounts payable upon death



~> Totten trust

If no will, there is a scheme for statutory intestate succession.

Valid will


Testator
over 18



Competent
testamentary intent





Understand his property





Knows kin





Knows who gets what





Knows he wants will

Types of wills 
– nuncupitive
(no longer used)



- holographic
testamentary capacity and intent





in the handwriting of the testator





dated (top) and signed (bottom)



- formal will
testamentary capacity and intent





signed





dated

witnessed – usually the testator’s age or younger and non-parties to the estate



- statutory will
pre-done form

Invalidate will 
- divorce, by law

· tear it up, with intent

· make a new one

Type of bequests
- general

· specific

· demonstrative – a % of something

· annuity – regular payments of a certain amount, generally over lifetime

· residuary

Disinheritance clause

No contest clause

Review Form DE – 147

Accounting is required within 12 mons. of probate. Look at big picture, the estate might not be wrapped up final in that time.

Pleading paper – line 8 generally starts the court name on the first page of the document.

Petition for Final Distribution

1. Name, Residence and Date of Death

2. Appointed Executor

3. Independent Administration of Estates Act

4. Status of Estate

A) only one person gets the final statutory attorney’s fee

B) can close estate and ask court to set aside reserve for any unpaid bills known to be coming… estimate high

5. Publication and Notice of Administration of Estate

6. Notice of Administration of Estate – Notice to Creditors

List those paid

Creditors have 4 mons. from administration of estate or 60 days from Notice to Creditors

7. Creditor’s Claims

List those received

8. Reimbursement for Personal Advances of the Executor of the Estate for Costs of Administration

9. Reimbursement for Personal Advances by Heirs to the Estate for Costs of Administration

ie. funeral costs

10. Notice to Director of Health Services of the State of California

ie. If hospitalized and got Medi-Cal

11. Inventory and Appraisal

12. California Estate Tax

13. Federal Estate Tax

14. State and Federal Income Taxes

Just say if not required

15. Federal Property Tax

16. Bond

17. Sale of Assets

APN = assessors parcel number

Show attempts to get best poss. price

18. Accounting

19. Investment of Cash

20. Character of Estate Prop.

21. Heirs – Beneficiaries

List names, relations and what received

22. Conflict of Interest

23. Computing Statutory Compensation

24. Statutory Commissions

25. Statutory Attorney’s Fees

Need court order to pay attorney

26. Extraordinary Attorney’s Fees

27. Balance on Hand for Distribution

28. Proposed Distribution

29. Closing Costs

30. Requests for Special Notice

List if there were any

These in addition to benes. named in the will and other heirs-at-law

Omnibus clause

Joinder of Attorney

Use //// at the end of pages to show end

Line 28 document ID (left) pages ½ (right)

Schedule A

Status of Creditor’s Claims

Claimant
Description/Amount
Disposition
Schedule B

Summary of Account

Charges

Credits

Schedule C

Loss on Sale

Schedule D

Receipts

Date

Description/Item

Income

ie. Interest on estate bank account

Schedule E

Disbursements

Date

Description/Item

Amount
Schedule F

Computation of Statutory Commission and Attorney’s Fees

- how derived

Schedule G

Agreement for Attorney’s Fees

Schedule H

Attorney XX’s Extraordinary Services

- detail extra services etc., sale of real prop. is considered extra…

Schedule I

Balance on Hand

Schedule J

Proposed Distribution

- spell it all out

- list everyone and what they get

Verification

- required

Waiver

R – Probate

6:50 p.m.  1.25.00

Listing assets

ie. 1. Bank of America

Checking Acct. #________________

Est. balance as of ________________ (DOD)

2. 1995 Toyota Camry

VIN #_________________________

Calif. plates ____________________

3. Keyhole Life Insurance

Policy #___________, Issued ______

Insured _____________________ (deceased)

Beneficiaries ___________________

______________________________

4. San Bernardino Branch Bank of America

Contents of safe deposit box #______

  Final Distribution and Accounting

May be done within 1 year

If need extension, give a status report to the court and request an additional 6 mons.

Tax clearance good to have at this point if needed.

If named executor doesn’t care to serve, file a Declination to Act as Executor – on pleading paper … if individual is also deceased, get a certified copy of the death certificate.

Convicted felon can’t serve as an executor, because you can’t get bonded… if will waives bond or you are the only child, would perhaps win as executor.

Send copy of Declination with proof of service to those named in the will, as well as heirs-at-law etc. So there’s no possible mistake as to who’s acting as executor.

If you have someone’s will, you have 90 days from the date of his death to file it with the county clerk.

Have two copies conformed stamped and work with those, saving original.

Trusts also require notice to those named in it, or the beneficiaries, heirs-at-law etc.

120 days to file an objection etc.

You are not executor, though nominated, until appointed by court and given Letters Testamentary.

Would send Notice to Creditors to those marked “Paid in Full,” as well as utilities.

Current tax exclusion amount is $675,000.

                                               Trusts

Will





Trust

Creator

Testator



Trustor/Settlor/Grantor



Age 18 or over


Age 18 or over

Capacity

Testamentary


Age



Age

Intent

Property



Intent to create trust



Kin



Valid trust purpose



Relation



Testamentary

Assets

Property



Present transfer property into trust

Beneficiaries
People/Entity


People/Entity

Manager

Executor/Administrator

Trustee/Successor Trustee

SSN/EIN
New EIN


Trustor

Trusts are fought almost as ruthlessly as wills.


Testamentary trusts are created upon the death of the settlor.

Trustee also has a fiduciary responsibility.

Can transfer property into trust name. 


List assets in Exhibit A.

Bank account to then have card =


CL Farrell, Trustee


Of the 2000 Farrell Trust,


U/d + 1.25.00, and her


Successor in interesst.



~> then have new checks printed.

Creditors can’t touch trust assets for personal debts.

