
R – Probate

2.1.0 6:50 p.m.


Assets to charitable non-profit corp. are transferred without tax.


Trustee must make annual accounting of the estate unless otherwise arranged in the trust or upon its termination or the assignment of a new trustee.


Anything over $675,000 left upon your death triggers inheritance tax.


Serving with bond is a solid idea.


The estate will ultimately cover the bond cost of about 1 % of the amount.


Don’t recreate a revocable trust under your control if you’re protecting assets from any creditors.


Attempt to defraud creditors is an invalid trust purpose and can’t be done.


Causing to marry or divorce – which are protected by law – are invalid bequests.


Per probate code, there is a duty to diversify assets to benefit the beneficiaries.


I make this declaration of intent to create a trust, and am over 18…


Have to deal impartially with trust beneficiaries.


Accounting must contain:


Schedule Receipts


B-1
1/1/99 – 12/31/99


Date

Description

Principle 
Income

1/1/99

Dividends ACU



$10.00


2/3/99

Gross Sales Proceeds
$40,000






12 State St. – res.


Total




$40,000

$10.00

Schedule Assets and Liabilities and Statement


CL’s Trust


I, CL, create this Trust called “CL’s Trust” on Feb. 1, 2000. I am over 18 years old.


I appoint CL as the Trustee of this Trust. I give my 1995 Harley-Davidson FXD to my Trust.


The beneficiary of this Trust is CL during my lifetime for my health and welfare. Upon my death, the beneficiary of this Trust shall be the Harley Hall of Fame, a qualified non-profit organization, to further its charitable purpose.


Probate requirement based upon net estate.


Testamentary trust – created in will to take effect upon trustor’s death.


If a trust fails, goes into probate arena- look then at available options to avoid formal probate.


ie. Trust Declaration


Article One


Co-Trustees



Schedule A – assets


Article Two


Trust estate



Community property


Article Three


Distribution during joint lifetime of settlors



Income



Principle


Article Four


Incapacity of settlor



Payment upon incapacity



Noncapacity of spouse


Article Five


Division of trust at death of settlor



Division of property



Deferral of distribution



Deductions



Other property


Article Six


Expenses of deceased spouse



Debts of Expenses


Article Eight


Distribution within exemption trust



Principle



Young beneficiaries



Death of beneficiary



All issue deceased



Payment first from survivor’s trust



Administrative distribution of estate


Article Nine


Revocation and amendment



Revocation



Community property



Separate property



Death of deceased spouse



Amendment


Article Ten


Trustees’ powers



Investment



Securities



Unproductive property


Normally trustees are not interested in running your business.


As a trustee, you only have the powers granted to you in the trust.



Bank powers separate – they will want to see a copy of that with the face page and sign.


Article Eleven


General provisions



Addition of property



Termination



Restrictions on encumbrances


Get a trust, especially a living trust, notarized because it is valid upon signature of trustor.


Keep record of work on trust, detailed is better, better to have an hourly rate.


Bond premiums usually paid annually, on the estate, as well as upon the account incomes.



No contest provision


Compensation


Article Twelve


Successor trustee



Successor



Appointment by court



Compensation of successor


Article Thirteen


California law applies


Article Fourteen


Name of trust



Signatures
Settlors





Trustees


Verification


Trust transfer deed


Form DE – 160 – review


R – Probate

2.15.0 6:45 p.m.

LPS conservatorship – limited to one year

Probate conservatorship – ‘til death or court order for termination

Conservatorship effectively makes conservatee unable to contract.

Conservator of estate – power over property and bills, marshalling assets including realty and personalty

Conservator of person – power over fixing residence and medical decisions by court order only

Power of attorney – gives whomever is designated the power to act for you

Durable ~> adds that if the person becomes mentally incompetent, the agent immediately steps in to act as the person in order to handle their affairs

Court can void the powers while conservatorship is in place so that only one person is making decisions for the conservatee

Conservatorships can be expensive at the beginning to establish the estate, smoother after that

Complete Estate Plan

Inter Vivos Trust – with all assets held in trust

Pour Over Will

Durable Power of Attorney for Health Care

~> in such case, no conservator required

~>> review Judicial Council Forms 310 and 313


Petition for Appointment of Probate Conservator


Dementia powers attachment

Goal
49%

50
51%


5%

Goal


Clear and

Perponderance 

Beyond a


Convincing 

of the Evidence

Reasonable Doubt


Evidence






                                                Guardianships

~> for youth under 18 years of age

Can have of the person and of the estate

Usually is the parent, family preferred

Are very common in court

Doesn’t permanently take away the parents’ rights, that would be adoption.

Can be used when parents are dumb or drugged and need cool down where grandparents get guardianship and then terminate it once parent is straightened out.

“It’s very difficult if you have two bosses.”

Guardians are nominated and the person files papers or are court appointed

“The parent has to essentially give up their parental rights for guardianship to work.”

SBC can be $600 to file etc. to set up a conservatorship/probate - but remember, there are applications for fee waivers for nearly all of these upon showing need

Can also be used if both parents are incarcerated

Legal Aid clinics can be good to get a range of experience

Hutton Legal Aid Clinic – C

“It’s quite an interesting time.”

Guardianship terminated:

1. Majority

2. Marriage

3. Emancipation

4. Death

Homeowners’ ins. won’t cover intentional torts, may cover negligence

“It is really quite a heavy responsibility.”

                                    Guardianship of estate

Daisy De, guardian of the estate of John Smith, a minor

~> set up bank account this way

“guardian of the estate”

“conservator of the estate”

~> indicates fiduciary capacity

Vickie Kelly, ITF Tim Kelley, a minor



FBO

In trust for

For the benefit of

                                    Guardianship required

For minor’s compromise


When minor receives money from damages


Usually placed in a blocked account


When minor named as the beneficiary of an insurance policy/estate

One or both parents are other appointed 

They are then required to support the child

Court order would then be needed to access the money in the account

Once majority, minor can petition to terminate the guardianship

Accounting will still be necessary

Can also ask court to allow money to be placed in a trust to become income producing

                 Guardians’ relationship with court

When papers are filed, guardian fills out form required about personal life, fingerprinted

Court investigator will go out


Can put a continuance on proceedings so that any “hits’ can be reviewed etc.


Written report either way will be given to the court

If trouble – court will set for a contested proceeding hearing

If several people want to be guardian


Often court will appoint attorney to see what’s going on and represent the minor


May even be sent to Family Court Services  ie. if related to dissolution


Court can cause drug testing to be paid from individuals


Could even have experts appointed

When a child speaks of abuse about an adult, the suspect is picked up


Arrest, statements taken, detention hearing after bail etc.


Child immediately taken from home and becomes part of the system


Purpose – educate both sides and work towards reunification


Cases must be reviewed every couple of months


Often grandparents become the interim guardians

                                                        Adoption

Various kinds of adoptions


Common is step-parent adoption


Everyones’ background is checked


Biological parents are contacted and social worker interviews done

Can be contested and set for hearing but there would be burden of proofs


Child would then be able to inherit from biological parent and step-parent, not other biological parent however.

~>> review judicial council forms related to these subject areas

Normally notice not given to minors under age 16

Pleading paper should use each numbered line

Use blank ink when filing out forms

In temp. orders/petition case court will often seek to maintain status quo and protect individual

Do bond on personal property, income, or anticipated income – not real property – can include regular received support payments


Better to put in blocked account

< Form GC 110 – 210 >

R – Probate

2.22.00   6:50 p.m.

Probate – the proceeding by which a person’s plan to distribute their estate upon their death are executed

Testator – the person making a will

Heirs – beneficiaries

Beneficiaries – persons named in a will

Probate is designed to be completed within one year.

Petition to determine succession of real property

· a one shot court deal

· $100k or greater in property value

Spousal property petition


- one shot hearing


- usually done within 6-8 weeks

Affidavit for transfer of personal property

· banks like this

· PC §13100

· must wait 40 days after death of decedent to file it

Nuncupative will (oral) – not valid in Calif.

Probate avoidance – joint tenancy

· Totten trust

· Living will

Must have $100k or more in net estate assets to require full probate proceedings.

Intestate – dying without a will

You can leave anything that is yours by will.

When considering which affidavit =

· look at who will inherit

· look at the value of the estate

· consider which will get you in and out of court quicker

To have a valid will =

· signed

· must have testamentary capacity

· testamentary intent

a. know who he is

b. know who kin are

c. know what you have

d. know their relationship

Valid halographic will should have =

· testamentary capacity

· testamentary intent

· date

· sign

· completely in testator’s own hand

Needed for a statutory will =

· sign

· a form

· witnesses of age

· “ceremonial signing”

Needed for a formal will =

· sign

· witnesses of age

· “ceremonial signing”

Needed to invalidate will =

· tear it up

· make a new one

· renounce it

· get married

“taking under the will” – means essentially taking through legal right

Changing terms of a =
will – codicil




Trust – amendment

Generally No Contest Clauses do not apply to surviving spouses or minor children.

Can do a Disinheritance Clause which would be treated differently.

Intestate succession =


Surviving spouse gets all


Surviving spouse and one child = spouse getting all C/P with ½ of all S/P going to each.



C/P
S/P


SS
100%
100%


SS
100%
50%


+ 1 kid

50%


SS
100%
33 1/3%



+ 2 kids

66 2/3%

Types of bequests =

· specific ie. silver ring to Meg

· general ie. $500 to Joe

· demonstrative ie. a % of stocks

· residuary ie. whatever is left over

Atestation Clause – where witnesses sign

Bond – needed ie. personal property value


Can’t bond on real property


Can bond on incomes, interest earned, estimated payments etc.

Waive bond =

· in the will

· benes. sign waiver

· signed by heirs-at-law

Independent Administration of Estates Act – gave more authority to a pers. rep. so that they didn’t have to run to the court for every little thing.

Attachment 8 – list everyone named in the will

If filing a halographic will – must file original, as well as a typed copy including all typos etc.

Notice is given to heirs to the 2nd degree.



GP

Siblings

M & D
Siblings


Bro.
D = X



Kid – X




GK

Notice of Petition to Administer Estate – will be filed with court and run in an adjudicated newspaper of general circulation in the area where the decedent lived.

Be sure to contact the court ahead to see if there were defects in the petition, and then remedy them before the hearing.

Once you have Letters of Administration issued, have 90 days to get all assets ID, inventoried and appraised =

· pers. rep. can appraise cash

· have probate ref. Appraise other items

· get an estate EIN number issued

Inventory and appraisal must be done, noting everything like bank accounts and furnishings etc.

Pers. rep. has a fiduciary duty to benes/estate =

· no comingling of accounts

· assets must be income producing

· no breach of duty ie. stealing

· give an annual accounting

‘You want to try to do the best for your benes. without exposing them to excessive liabilities.’

Creditors’ claims

Notice of Administration of Estate – Form DE-121


Must exercise due diligence to determine who creditors are.

Creditors’ Claim form DE-172

Good to file change of address so that pers. rep. will get the decedent’s mail.


Must file notice with state health dept.


Have to cut the time frame somewhere.

Have 30 days to deny claim, pay a claim or determine to reject it in part or in whole.

Want to include as much info. as poss. when filing a creditor’s claim.

You want to notice creditors whenever there is a potential claim.

‘You want to finalize the sale.’

When selling real prop., or pers. sometimes, get bids and then file an offer subject to court approval, and send notice of proposed action – sale

File a petition to confirm sale of real prop. – then heard in court and overbids allowed.


Overbids are done to assure that prop. is getting the best price for the estate


Place funds in a blocked account, is cheaper unless all of the money is needed right away

Estate needs to be appraised at least one year prior to sale

Offer needs to be for at least 90% of the appraised value.

Conservator of the person is in charge of care, control and custody of the conservatee.

Pecuniary bequest is one of money.

Pers. rep. must file inventory/appraisal within 4 mons. of appointment or could be removed ~> goes to fiduciary duties.

Unless expressly written, presumption is that it is tenants in common ~> make clear if joint tenants

Ancillary probate – open in CA when person lived outside of the state yet had prop. here.

An estate probate must stay open long enough for creditors – four mons. from issue of letters of admin. or 60 days from the notice to creditors, whichever is later.

Inheritance = estate tax

Everything of value counted, non-exempt over $675k

‘Specific bequests are deemed sacred by the courts.’

Fed. estate tax returns due within 90 days of death

Only an heir can contest a will ~> omitted spouse would be ‘taking under the will’

Gov’t taxes take precedence over funeral costs even

Escheat – reverts to the state because no benes.

Must wait 40 days after date of death

Must be 6 mons. wait before filing affidavit for small estate

FMV – fair market value – what the market will bear

Issue – lineal descendents of an individual

Devise – real prop. given thru will

Bequest – money given thru will

