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Statement of Assignment


The attorney has asked for a research memo discussing the following issue:  Does the State have sufficient evidence to convict Mr. Jenkins of Second Degree Burglary?

Facts


Our client, Mr. Jenkins, has been a real estate broker in Raleigh, NC for 17 years.  On the night of January 2, 2002 at approximately 8:15 p.m., Mr. Jenkins and his fiancée, Mary Sink, entered the front door of a vacant building owned by Harrison Majors after knocking on the door and receiving no answer.  Mr. Majors lived in the basement apartment of the building for years until health problems forced him into an assisted living community in the Fall of 2001.  The building has been cleared of his belongings and a “For Sale” sign has been posted in the window.  Neither Mr. Jenkins nor Ms. Sink ever made a formal inquiry as to the status of the property.  Michael Mason, the owner’s son, found Mr. Jenkins and Ms. Sink inside the storage room of the property when he came by to do his routine inspection of the property before going home after work.  

Issue


Does an entry without the consent of the owner into a vacant, empty property that contains a basement apartment constitute burglary in the second degree?

Discussion


“Burglary consists of five elements:  (1) a breaking, (2) an entry, (3) of a dwelling house, (4) in the nighttime, and (5) with the intent to commit a felony therein.”  State v. Alexander, 18 N.C. App. 460, S.E.2d (1973).  “If such crime be committed in a dwelling house or sleeping apartment not actually occupied by anyone at the time of the commission of the crime, or if it be committed in any house within the curtilage of a dwelling house or in any building not a dwelling house, but in which is a room used as a sleeping apartment and not actually occupied as such at the time of the commission of the crime, it shall be burglary in the second degree.”  N.C. Gen. Stat. § 14-51.  


The first issue that must be proven in a burglary prosecution is whether there is a breaking.  “In a prosecution for second-degree burglary, there was sufficient evidence of a breaking where defendant testified that he ‘just opened the door and went in.’” State v. Alexander, 18 N.C. App. 460, S.E. 2d. (1973).  In this particular case, evidence showed that the house was uninhabited and for sale, but the owner’s possessions were still in the house.  During the night, a neighbor saw a man enter the house through a window, but the neighbor did not know whether that window had been open or closed prior to the entry.  The police arrived and found the defendant sitting in a chair in the house.  The defendant testified that he did not go though the window but just opened the door and went in.  In Mr. Jenkins’s case, he and his fiancée did enter the property through the front door after Ms. Sink opened the front door.  Even though she said the door was locked, this case clearly shows that breaking occurs even by just opening the door and entering.  The prosecution could use this case to prove the element of breaking; however, defendant could show that he did not actually do the breaking since Ms. Sink actually opened the door.  In conclusion, the prosecution could have a good argument for proving the element of breaking and entry.


The second issue is whether the property was a dwelling house under the meaning of the burglary statute even though the victim was living elsewhere due to health problems when the burglaries occurred.  In a similar case, homes owned by elderly victims were determined to be “dwelling houses of another” within the meaning of the burglary statute.  State v. Smith, 121 N.C. App. 41, 464 S.E. 2d. 471 (1995).  On November 21, 1993, the defendant did break and enter during the night several residences in Pinetown, NC owned by Myrtle Peele, Edith Jackson, and Noah Leggett.  The defendant did also break and enter during the night a residence in Bath, NC owned by Starley Bell.  Various items of personal property were stolen.  All of the above-mentioned owners were elderly and resided elsewhere at the time of the burglary due to health reasons.  The owners were shown to have expressed intent to return to their homes whenever they were able, and all of the homes contained appliances, furniture, and other personal items belonging to the owners.  In the present case, Mr. Majors did live in the dwelling until health problems forced him to reside elsewhere.  His property was placed on the market for sale, and all of his personal possessions were removed from the property.  He did not show any intent to return to his property.  The prosecution could use this case to attempt to prove that the property was a dwelling house under the statute, but the defendant can show that since the property contained no personal items and was on the market for sale, the property was not a dwelling at the time of the burglary.  The conclusion will be one for the jury to decide, but the prosecution will probably try another approach considering the circumstances.


Another case that can be used to prove whether the property was a dwelling house under the meaning of the burglary statute states, “When a condominium unit is in the ordinary course of events used as a dwelling or for sleeping by either the owner, the owner’s family, or a renter, it qualifies as a dwelling or sleeping apartment within the meaning of the burglary statute.”  State v. Hobgood, 112 N.C. App. 262, 434 S.E.2d 881 (1993).  The case also stated, “It is not material that the condominium was not rented on the night of the breaking or entering.”  In this case, the defendant broke and entered a condominium unit during the night with the intent to commit a felony therein.  The condominium was one of approximately seventy residential units available for rent in the Foxfire Resort Country Club.  Defendant argued that the unit was not a dwelling or sleeping apartment since no one was renting the condominium at the time of the incident and the owner was not habitually dwelling and sleeping there.  The decision found that the condominium was a dwelling.  If the prosecution uses this case in an argument to show that Mr. Majors’s property was a dwelling, they will probably state that the property is in the ordinary course of events used as a dwelling or for sleeping and that it does not matter whether the property was rented or sold at the time of the incident.  Defendant may show that this case only refers to rental property and does not include property that is for sale.  In conclusion, the defendant may have a good case for proving that the property is a dwelling under the meaning of the burglary statute, but the decision will be one for a jury to decide.


The fourth issue that must be proven in the prosecution of a second-degree burglary case is whether the incident occurred at nighttime.  “The law considers it to be nighttime when it is so dark that a person's face cannot be identified except by artificial light or moonlight.”  State v. Lyszaj, 314 N.C. 256, S.E.2d (1985).  In this case, two men entered a private home at about 8:30 p.m. and robbed the homeowners at gunpoint.  Defendant argued that 8:30 p.m. was not nighttime since the burglary statute included the element of nighttime to protect people who are sleeping in their homes and not to be extended into the early evening hours.  The court decided that the evidence was sufficient to show that the incident did occur at night.  In the present case, the defendant did enter the property at approximately 8:15 p.m. with the aid of a flashlight.  Since it was obviously dark enough to require the aid of artificial light, the prosecution will probably be able to successfully prove this element of the burglary charge.  


The final issue that must be proven in the prosecution of this particular second-degree burglary case is whether the defendant intended at the time of the break-in to commit a felony therein.  “In a second degree burglary prosecution, the jury could find that defendant intended to commit the felony of larceny where the evidence tended to show that defendant entered a home with a ‘For Sale’ sign in the yard in the middle of the night when the home was unoccupied but full of household goods.”  State v. Alexander, 18 N.C. App. 460, S.E.2d (1973).  In this case, the defendant contended that “he went into the house only for the purpose of looking it over to determine whether or not he would like to purchase it, since there was a ‘For Sale’ sign in the yard.”  The jury ruling held that “an unexplained breaking and entering into a dwelling house in the nighttime is in itself sufficient to sustain a verdict that the breaking and entering was done with the intent to commit larceny.”  The ruling was upheld in appeal.  In the present case, defendant also claimed to have entered the property to look it over for purchase since a “For Sale” sign was posted.  The defendant also entered the property in the middle of the night when the house was unoccupied.  The only reasonable difference is that in the present case the property did not contain any household goods.  The prosecution could use this case in order to show that the defendant did enter the property with the intent to commit the felony of larceny.  Defendant could argue that since the property was empty, there was not intent to commit larceny.  A jury would be left to decide whether the rule applies to circumstances in which the property is empty of any personal belongings as well as to property that is full of household goods.  


Another case that may be used to support the contention that there was intent to commit a felony stated, “Evidence tending to show an unexplained breaking or entering into a dwelling at night, accompanied by flight when discovered, is sufficient under the law to support the inference that the breaking or entering was done with the intent to steal or commit a felony.”  State v. Salters, 65 N.C. App. 31, S.E. 2d (1983).  On the evening of April 7, 1982, a neighbor called the Durham Police Department about a possible break-in at a vacant apartment.  After speaking with the neighbor, two officers approached the apartment.  Two men were observed inside the apartment, and when observed, the men fled through a back window.  The defendant was apprehended, but the other person escaped.  The apartment did contain a stove and refrigerator.  In the case at hand, the defendant and his fiancée did flee the scene of the incident after being found inside the property by the owner’s son.  According to the precedent decision, the fact that the defendant fled the scene is sufficient to support the element of intent to commit the felony of larceny.

Final Conclusion


More evidence is needed.

