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Case Name:
Jerry Strunk, Appellant v. Ava Strunk, Committee for Jerry Strunk, Incompetent, et al., Appellees
Case Citation: S.W.2d 145 (1969)

Procedural History:
Case is on appeal from the Circuit Court of Franklin County, Kentucky where the findings of the local county court were adopted.   

Statement of Facts:
Jerry Strunk is a 27-year old mentally incompetent male who has been committed to a state institution for the feebleminded.  His brother, Tommy, is a 28-year old employee of the Penn State Railroad and a part-time student at the University of Cincinnati who is also married.  Tommy suffers from chronic glomerulus nephritis, a fatal kidney disease, and is being kept alive by frequent treatment on an artificial kidney, a procedure that cannot be continued for much longer.  Tommy’s entire family has been tested to determine if anyone is a good candidate to donate a kidney, and the only good match is Jerry.  The mother as a committee petitioned the county court for authority to proceed with the operation, and the court found that the operation was necessary and that under the circumstances, both Jerry and Tommy would be better off after the operation because Tommy would most likely live and Jerry would benefit both emotionally and physically by his brother’s life.  As a matter of fact, all of Jerry’s family, the Department of Mental Health, and the county court have all approved the operation.  Jerry’s guardian ad litem questions the power of the state to authorize the removal of an organ from the body of an incompetent who is a ward of the state.

Issues:

Does a court of equity have the power to permit a kidney to be removed from an incompetent ward of the state upon petition of his committee, who is also his mother, for the purpose of being transplanted into the body of his brother, who is dying of a fatal kidney disease?  

Answers:
Yes

Reasoning:
The right to act for the incompetent in all cases has become recognized in this country as the doctrine of substituted judgment and is broad enough not only to cover property but also to cover all matters touching on the well-being of the ward.  The doctrine has been recognized in American courts since 1844.  The circuit court does have sufficient inherent power to authorize the operation although a committee or a county court should not have the power to subject a ward to such a serious technique here under consideration unless the life of the ward is in danger.  Since the circuit court did decide that the operation is in the ward’s best interest, the decision of the circuit court should be upheld.  

Holding:
Affirmed.

Dissenting Opinion:
The courts should not permit the removal of an organ from an incompetent for transplant unless there is more adequate proof that it will be of significant benefit to the incompetent. 


