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CITIZENS’ SUPPPLEMENTAL BRIEF ON REMAND 

RE:  IMPACT, IF ANY, OF DAIMLERCHRYSLER DECISION 

 

 I.  Introduction.   

  This is a case about certain American citizens taxed by their state to 

support racial discrimination against themselves.1  Unlike the Ohio 

taxpayers in DaimlerChrysler Corp. v. Cuno, 547 U.S. ___, 126 S.Ct. 1854 

(2006), Earl Arakaki and his fellow plaintiffs each incur ongoing, 

particularized, pocketbook injuries not shared by Hawaii taxpayers 

generally.  These Citizens’ claims are like those of the taxpayers in U.S. v. 

Butler, 297 U.S. 1 (1936) whose standing was upheld to challenge the 

legality of the exaction of taxes from them, not for the general welfare, but 

for the benefit of another group.  These Citizens’ claims are judicial in 

nature; seek to stop the flow of money from their pockets caused by 

                                                 
1.  This case is also about Hawaii’s ceded lands trust.  The federal and state 
laws challenged in this case injure each of these Citizens, as trust 
beneficiaries: by denying them, solely because of their race, any opportunity 
to obtain homestead leases and cash distributions of trust revenues; and by 
reducing the value of their share of the equitable ownership of the ceded 
lands to a fraction of the share of each beneficiary of the favored race.  
Under F.R.Civ.P. 54(b) this action is not terminated as to those claims until 
entry of judgment adjudicating all claims.  In compliance with this Court’s 
Order filed August 29, 2006, this brief addresses the impact, if any, of 
DaimlerChrysler v. Cuno on this Court’s decision in Arakaki v. Lingle, 423 
F.3d 954 (9th Cir. 2005). 
 

 



 

violation of the fundamental right of each to equal protection of the laws; 

and each is redressable by conventional declaratory and injunctive relief.    

   II.  DaimlerChrysler Corp. v. Cuno:   

    A.  Generalized taxpayer grievances.  The Ohio taxpayers  

challenged a credit against the state franchise tax given to DaimlerChrysler 

in exchange for its purchase and installation of “new manufacturing 

machinery and equipment” at its Jeep plant in Toledo.  The plaintiffs 

claimed the tax credit breached the Commerce Clause, depleted the state 

treasury, diminished the funds available for lawful purposes and 

disproportionately increased their tax burden.  126 S.Ct at 1862.  The 

Supreme Court’s decision rejecting  their standing included the following 

reasons:    

On several occasions, this Court has denied federal taxpayers 
standing under Article III to object to a particular expenditure of 
federal funds simply because they are taxpayers. …  Standing has 
been rejected in such cases because the alleged injury is not 
“concrete and particularized,” but instead a grievance the taxpayer 
“suffers in some indefinite way in common with people generally,” 
… The foregoing rationale for rejecting federal taxpayer standing 
applies with undiminished force to state taxpayers. … affording state 
taxpayers standing to press such challenges simply because their tax 
burden gives them an interest in the state treasury would interpose 
the federal courts as “ ‘virtually continuing monitors of the wisdom 
and soundness' ” of state fiscal administration, contrary to the more 
modest role Article III envisions for federal courts.   126 S.Ct. at 
1862-1864.  (Internal citations and other language omitted for 
brevity.) 
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  B.  Depletion of treasury conjectural.  In addition, the 

Court was skeptical that the injury alleged by the Ohio taxpayers was “actual 

or imminent,” rather than “conjectural or hypothetical.”   As an initial 

matter, it is unclear that tax breaks of the sort at issue here do in fact deplete 

the treasury:  The very point of the tax benefits is to spur economic activity, 

which in turn increases government revenues.  126 S.Ct. at 1862. 

    C. Redressability speculative.  The Court at 126 S.Ct. 1863 

also said establishing redressability for the alleged injuries requires 

speculating that abolishing the challenged credit will redound to the benefit 

of the taxpayer because legislators will pass along the supposed increased 

revenue in the form of tax reductions.      

  III. Arakaki v. Lingle:   

    A. Concrete and particularized pocketbook injuries.         

  These Citizens sue not “merely because they pay taxes” but because 

they are required to pay taxes to support racial discrimination against 

themselves.  The State of Hawaii requires these Citizens to pay for, but, on 

racial grounds,2 denies them the benefit of the challenged programs.3  The 

                                                 
2.  Rice v. Cayetano, 528 U.S. 495, 514-516 (2000) held the definitions of 
“Hawaiian” and “native Hawaiian” as used in the OHA laws and the DHHL 
laws, to be racial classifications. 
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State’s extraction from them and illegal spending of that money to support 

the Office of Hawaiian Affairs (OHA) and Department of Hawaiian Home 

Lands (DHHL) causes a genuine pocketbook injury to each of these Citizens 

each time he or she buys groceries or medicine or any other goods or 

services in Hawaii or sends a payment for income or other taxes to the State 

of Hawaii Department of Taxation.4  This concrete pocketbook injury is not 

                                                                                                                                                 
3.  In 1921 Congress enacted the Hawaiian Homes Commission Act 
(HHCA), 42 Stat. 108, setting aside 200,000 acres of the ceded lands for 
long-term leases of homestead lots (at $1.00 per year) to “native Hawaiians” 
defined as “any descendant of not less than one-half part of the blood of the 
races inhabiting the Hawaiian Islands previous to 1778.”  In 1959, as a 
condition of statehood, Congress required Hawaii to adopt and to carry out 
the HHCA.  Admission Act of March 18, 1959, Pub. L. 86-3, 73 Stat. 4, §§4, 
5(f).  That mandate to carry out the HHCA remains in effect today.  In 1978, 
the State of Hawaii created the Office of Hawaiian Affairs (OHA) for 
“native Hawaiians” as defined in the HHCA and for “Hawaiians” (one drop 
of the blood).  Since 1980 the State of Hawaii has been making payments as 
ceded lands trust revenues to OHA for “native Hawaiians” and payments as 
tax revenues for “Hawaiians.”  The State issues no homestead leases to, and 
makes no cash distributions of ceded lands trust revenues exclusively for 
non-native Hawaiians; and it distributes no tax moneys exclusively for non-
Hawaiians. 
 
4.  Taxes are the major source of revenues for the State of Hawaii.  About 
50% of the tax revenues are from the general excise tax which is levied on 
gross income from almost all types of business activities in Hawaii. These 
include sales of tangible personal property at both wholesale and retail, 
services, contracting, commissions, interest, lease or rental activities, and 
more. The general excise tax rate varies depending on the business activity; 
it is 0.15% on insurance commissions, 0.5% on certain activities such as 
wholesaling, and 4% on most activities at the consumer level.  See Appendix 
Plt. App. 2-124, Schedule of Revenues by Source, Last Ten Fiscal Years; 
Schedule of Expenditures by Function, Last Ten Fiscal Years, Plt. App. 3-
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shared by people in general or by Hawaii state taxpayers generally but only 

by these Citizens and other Hawaii taxpayers, like these Citizens, who lack 

the favored ancestry.  Hawaii taxpayers of the favored ancestry suffer no 

such injury, rather they are eligible for the benefits of the racial 

discrimination, i.e., the benefit of their own taxes as well as the benefit of 

the taxes paid by these Citizens and others similarly situated.    

   B.  Depletion of treasury actual, imminent and ongoing. 

The Stipulation as to Certain Facts filed in the District Court as Docket 172 

(Excerpts of Record, “ER”, Vol. I, Item 7, Paragraph 13./47 filed with this 

Court) stipulated that the State Legislature had appropriated sums from the 

General Fund for OHA exceeding $2.5 million annually for the six fiscal 

years beginning July 1, 1997 and ending June 30, 2003.  Paragraph 14/60 

stipulated that the legislature had appropriated sums from the General Fund 

for DHHL exceeding $1.298 million annually for the three fiscal years 

beginning July 1, 1999 and ending June 30, 2002.  Also, in the record is 

undisputed evidence, including financial statements of the State, OHA and 

DHHL, showing the aggregate injury to the State treasury and to the 

                                                                                                                                                 
125; and pie charts of revenues, Plt. App. 4-21; also see Q&A’s from the 
State of Hawaii Tax Department website:  
http://www.state.hi.us/tax/taxfacts/tf96-01.pdf   Businesses customarily 
visibly pass on the general excise tax to their customers.       
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pocketbooks of these Citizens, and other taxpayers similarly situated, to date 

as a result of the OHA and DHHL laws, (taking into account moneys paid 

out, liabilities incurred and earnings foregone) is well over $1 billion, just 

since 1990, and is ongoing and escalating.  (ER 17, FER 3A, 3B, 3C, 3D and 

3E.)  The State of Hawaii Comprehensive Annual Financial Report for FYE 

June 30, 2005 (“CAFR 2005”), the latest available, notes that, while OHA 

continues to pursue litigation against the State for still more money, 

retroactive to June 30, 1980, the Governor of Hawaii on February 11, 2003 

voluntarily issued Executive Order 03-03 directing State agencies to pay 

20% of ceded lands trust “revenues” to OHA.  (See Appendix, Plt. App. 1-

92 and 93.  A copy of the Executive Order is in the record as FER 9-2.)  In 

addition, the $30 million per year to the Hawaiian Home Lands Trust fund 

continues.  See Appendix, Plt. App. 1- 96 and 97.)  Many, perhaps 

substantially all, of the payments to OHA and DHHL characterized as 

“ceded lands trust” payments are financed by general obligation bonds 

repayable from the pockets of State taxpayers.  (See FER 3-A and 3-B.)  

Unable to predict with reasonable certainty the magnitude of the State’s 

potential liability, CAFR 2005 reports that resolution of all the claims in 

OHA’s favor “could have a material adverse effect on the State’s financial 

condition.”  See Appendix, Plt. App. 1- 95.  The Appendix consists of true 
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copies of excerpts from CAFR 2005.  This is not subject to reasonable 

dispute and those excerpts are appropriate for judicial notice under Federal 

Rule of Evidence 201.  Absent from the record is any evidence that the point 

of OHA or DHHL is to bring in private capital to spur economic activity, 

and thereby increase government revenues.  The actual result of the 

appropriations and transfers for OHA and DHHL has been a one way flow 

out, which, as CAFR 2005 indicates, has an adverse effect on the State’s 

financial condition.     

  C. Redressable by conventional declaratory & injunctive relief.  

These Citizens seek to stop the flow of money from their own pockets, and 

from the pockets of others similarly situated.  In Warth v. Seldin, 422 U.S. 

490, 501 (1975), a municipal taxpayer action in which the Supreme Court 

discussed the standing rules in federal courts applicable to federal, state and 

municipal taxpayers, the Court explained that a plaintiff must allege a 

distinct and palpable injury to himself, even if it is an injury shared by a 

large class of other possible litigants. E.g., United States v. SCRAP, 412 U.S. 

669 (1973). But so long as this requirement is satisfied, persons to whom 

Congress has granted a right of action, either expressly or by clear 

implication, may have standing to seek relief on the basis of the legal rights 

and interests of others, and, indeed, may invoke the general public interest in 
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support of their claim. E.g., Sierra Club v. Morton, 405 U.S. 727, 737 

(1972); FCC v. Sanders Radio Station, 309 U.S. 470, 477  (1940).  

  The Court has allowed important interests to be vindicated by 

plaintiffs with no more at stake in the outcome of an action than a fraction of 

a vote, see Baker v. Carr, 369 U.S. 186, 300 (1962); a $20 fine, see 

McGowan v. Maryland, 366 U.S. 420, 455 (1961); and a $1.50 poll tax, 

Harper v. Virginia Bd. of Elections, 383 U.S. 663, 665, FN 1 (1972).   

  A favorable declaratory judgment invalidating the OHA and DHHL 

laws, and enjoining their further implementation, will stop the flow of 

money out of these Citizens’ pockets and redress their injuries; will also 

automatically redress the injuries of those similarly situated and protect the 

public fisc from further shrinkage.  

   IV. James Madison:  The power to tax and spend, “may sweep 

away all our fundamental rights.”  The role of the federal judiciary to 

fortify those rights against encroachment. 

  The Supreme Court in Flast v. Cohen, 392 U.S. 83, 88 S.Ct. 1942 

(1968) held that federal taxpayers have standing to sue in federal court to 

enjoin expenditure of federal funds for purchase of textbooks and other 

instructional materials for use in parochial schools, on the ground that such 

expenditures were prohibited by the Establishment Clause of the First 
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Amendment.  In support of this decision, the Court at 392 U.S. 103 invoked 

the words of James Madison, 

James Madison, who is generally recognized as the leading architect 
of the religion clauses of the First Amendment, observed in his 
famous Memorial and Remonstrance Against Religious Assessments 
that ‘the same authority which can force a citizen to contribute three 
pence only of his property for the support of any one establishment, 
may force him to conform to any other establishment in all cases 
whatsoever.’ 2 Writings of James Madison 183, 186 (Hunt ed. 
1901).   
 

  Madison wrote his Remonstrance to the Virginia Assembly in 1785, 

two years after the Treaty of Paris had sealed America’s victory in its 

Revolution against Great Britain.  His language, of course, did not imply any 

diminution of the role of the federal judiciary.  Under the Articles of 

Confederation then in effect, there was no federal judiciary.  Nor did 

Madison’s language indicate the only threat from oppressive tax and 

spending was to religious freedom; rather he said, it “may sweep away all 

our fundamental  rights.”  Nor did Madison place religious freedom above 

other fundamental rights; rather, at paragraph 15 of the Memorial and 

Remonstrance, he said: 

Because, finally, “the equal right of every citizen to the free exercise 
of his religion according to the dictates of conscience” is held by the 
same tenure with all our other rights.  If we recur to its origin, it is 
equally the gift of nature; if we weigh its importance, it cannot be 
less dear to us; if we consult the declaration of those rights which 
pertain to the good people of Virginia as the “basis and foundation of 
government,” it is enumerated with the same solemnity, or rather 
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studied emphasis.  Either then we must say … they may sweep 
away all our fundamental rights … or we must say they have no 
authority to enact into law the bill under consideration.  (Emphasis 
added.)    

   

  In the Remonstrance, Madison used the notorious words of the British 

Declaratory Act of 1766, “in all cases whatsoever,” to alert his readers that 

the general assessment act before the Virginia Assembly in 1785 was 

potentially as dangerous as Great Britain’s Stamp Act, which caused riots in 

the American colonies, and the later Tea Act, to which, in fact, he alluded by 

mentioning a “three pence” duty, the levy imposed on tea in 1773.  The Tea 

Tax discriminated against British subjects in America5 and sparked the 

American Revolution.    

  On June 8, 1789, four years after he wrote the Remonstrance, and 

after the Constitution had been drafted, debated and ratified and the first 

Congress had been elected and convened, Madison described the role of the 

federal judiciary in the new tripartite system of checks and balances.  He 

                                                 
5.  In 1773 Parliament removed the duty on tea coming into London and 
allowed the British East India Company to be its own exporter to the 
colonies who were still subject to the duties of three pence a pound of tea.  
In December 1773 when tea ships began arriving in the four continental 
ports, the Sons of Liberty were waiting.  At Boston, a mob disguised as 
Mohawk Indians and Negroes rushed on to the ships and emptied 342 big 
chests of precious tea into the harbor.  The Oxford History of the American 
People, Morrison, Oxford University Press 1965 at 203-204. 
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called the federal judiciary the “guardian,” the “impenetrable bulwark to 

resist every encroachment upon the rights expressly stipulated for in the 

Constitution.”  Even though a commanding majority of federalists had been 

elected in both houses of Congress, Madison proposed the Bill of Rights to 

the House of Representatives, the first ten amendments to the Constitution, 

to “render it acceptable to the whole people of the United States as it has 

been found acceptable to a majority of them.”  In what has been called, 

“surely one of the most consequential orations in American political 

history”6, Madison listed as one of the reasons for adopting the Bill of 

Rights,  

 If they are incorporated into the Constitution, independent 
tribunals of justice will consider themselves in a peculiar manner 
the guardians of those rights; they will be an impenetrable bulwark 
against every assumption of power in the legislative or executive; 
they will be naturally led to resist every encroachment upon the 
rights expressly stipulated for in the Constitution by the 
declaration of rights.  3 Annals of America, Encyclopaedia 
Britannica, Inc. 1968 at 361.  (Emphasis added.)  

 

  V.  DaimlerChrysler:  No absolute bar to state taxpayer suits. 

  Does DaimlerChrysler mean that all state taxpayer suits, other than 

those under the Establishment Clause, are barred by Article III?   That 

                                                 
6  James Madison's "Sagacious, Powerful, and Combining Mind", Robert 
Goldwin, American Enterprise Institute, Library of Congress 2001. 
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interpretation would suggest the federal judiciary has abdicated its role as 

guardian of the rights expressly stipulated for in the Constitution, other than 

to keep church and state far apart.  Here are the reasons these Citizens 

believe that is not a correct interpretation.   

  The DaimlerChrysler decision is grounded in long-established 

precedent in those cases where taxpayers have sued ‘simply because they 

pay taxes” and allege no distinct or direct injury to themselves not suffered 

by taxpayers or people generally.  In that context, the “general rule against 

taxpayer standing” announced in Bowen v. Kendrick and reiterated several 

times in DaimlerChrysler as a “general prohibition on taxpayer standing”, is 

sound and appropriate.  But that rule would radically change the checks and 

balances built into the Constitution if it immunizes from court challenge 

oppressive tax and spending in derogation of other fundamental rights, 

which causes concrete particularized injury, redressable by conventional 

declaratory and injunctive relief.    

  As Chief Justice John Marshall said in McCulloch v. Maryland, 17 

U.S. 316, 327 (1819), “An unlimited power to tax involves, necessarily, a 

power to destroy; because there is a limit beyond which no institution and no 

property can bear taxation.”   

If the states may tax one instrument, employed by the government in 
the execution of its powers, they may tax any and every other 

 12



 

instrument. They may tax the mail; they may tax the mint; they may 
tax patent-rights; they may tax the papers of the custom-house; they 
may tax judicial process; they may tax all the means employed by 
the government, to an excess which would defeat all the ends of 
government.  17 U.S. at 432. 
 

 Although the tax and spending challenged in Arakaki v. Lingle is not 

aimed at these Citizens as officers of a federal corporation carrying out the 

powers of the federal government,  McCulloch v. Maryland holds truths 

relevant to this case:  That a state’s power to tax involves the power to 

destroy and may be limited by the Constitution; That the federal judiciary is 

vested with power to adjudicate the validity of state tax laws and, if they are 

repugnant to the Constitution, to declare them void.   

  If the DaimlerChrysler decision is interpreted as an absolute bar to all 

state taxpayer suits, other than those under the Establishment Clause, the 

State of Hawaii could, with impunity, tax non-Hawaiians to economic death. 

Something akin to that is not so far fetched:  The nation’s largest charitable 

trust (operating schools that, although subsidized by taxpayers, admit only 

students of at least some part Hawaiian ancestry) has so corrupted the 

political process in Hawaii that the legislative, executive and judiciary 

powers have been, and still are or may be, concentrated in the hands of those 

who facilitated “A World Record for Breaches of Trust” by trustees and 

others of high position, without surcharge or accountability.   (See Broken 
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Trust: Greed, Mismanagement & Political Manipulation at America’s 

Largest Charitable Trust by Samuel P. King and Randall W. Roth, 

University of Hawaii Press 2006.  Hear the ThinkTech radio show hosted by  

attorney Jay Fidell September 6, 2006 

http://www.thinktechhawaii.com/./myGrid.aspx?base=Radioshows 

particularly the AfterShow discussion with the authors.)   If federal courts 

cannot adjudicate racially discriminatory taxing and spending which causes 

genuine, concrete injuries particular to some but not all citizens, what would 

prevent any state from subjecting any disfavored racial group to a tax 

holocaust? 

   The disavowal of intent by DaimlerChrysler to so radically dismantle 

the tripartite system of checks and balances is found in this sentence:      

  Whatever rights plaintiffs have under the Commerce Clause, they 
are fundamentally unlike the right not to “contribute three pence ... 
for the support of any one [religious] establishment.” [citing Flast 
quoting James Madison].  DaimlerChrysler, 126 S.Ct. at 1864-5.   

 

  The Supreme Court, at least since 1938, has presumed the 

constitutionality of legislation under the Commerce Clause but recognized 

“there may be narrower scope for operation of the presumption of 

constitutionality when legislation appears on its face to be within a specific 

prohibition of the Constitution, such as those of the first ten Amendments, 
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which are deemed equally specific when held to be embraced within the 

Fourteenth.” U.S. v. Carolene Products Co., 304 U.S. 144, 152, fn 4 (1938).   

Since then, the Supreme Court has confirmed that all racial 

classifications by any governmental actor are presumptively invalid and may 

be approved only if they pass strict scrutiny. Shaw v. Reno, 509 U.S. 630, 

641 et. seq., 113 S.Ct. 2816, 2823-24, et. seq. (1993);  Adarand 

Constructors, Inc. v. Pena, 515 U.S. 200, 229-30 (1995);  City of Richmond 

v. J.A. Croson, 488 U.S. 469, 496-97 (1989). 

A racial classification, regardless of purported motivation, is 

presumptively invalid and can be upheld only upon an extraordinary 

justification.  Personal Adm’r of Massachussetts et. al. v. Feeney, 442 U.S. 

256, 272, 99 S.Ct. 2282, 2292 (1979). 

“Once a prima facie case of invidious discrimination is established, 

the burden of proof shifts to the State to rebut the presumption of 

unconstitutional action by showing that permissible racially neutral selection 

criteria and procedures have produced the monochromatic result.”  

Alexander v. Louisiana, 405 U,S. 625, 632 (1972).  See also Miller v. 

Johnson, 515 U.S. 900, 920, 115 S. Ct. 2475, 2490 (1995) (to satisfy strict 

scrutiny, State must demonstrate that its legislation is narrowly tailored to 

achieve a compelling interest); University of California Regents v. Bakke, 
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438 U.S. 265, 305, 98 S.Ct. 2733, 2756 (1978) (In order to justify the use of 

a suspect classification, a State must show that its purpose or interest is both 

constitutionally permissible and substantial, and that its use of the 

classification is necessary.)  State laws which draw racial classifications 

must be measured by a strict equal protection test:  They are presumed 

unconstitutional until the state can demonstrate that such laws are narrowly 

tailored to promote a demonstrated compelling interest.  Shapiro v. 

Thompson, 394 U.S. 618, 634, 89 S.Ct. 1322, 1331 (1969).   

  Thus, the Equal Protection Clause of the Fifth Amendment (deemed 

equally specific when held to be embraced within the Fourteenth 

Amendment), as much a part of the Constitution and the Bill of Rights as the 

Establishment Clause of the First Amendment, is not a second class right.  It 

is at least as vulnerable to abusive tax and spending, indeed, arguably more 

so:  If  government taxes and spends to establish a religion, taxpayers can 

presumably save themselves from being figuratively burned at the stake by 

renouncing their “heresy” or converting to the established religion;  but 

when those powers are directed against a race, the disfavored taxpayers, 

being  powerless to change their ancestors are unable to avoid the figurative 

ovens.  The right of citizens not to be taxed to support racial discrimination 

against themselves is thus, fundamentally like and at least as important, and 
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worthy of judicial protection, as the right not to be taxed to establish a 

religion.   

 The Court in Flast at 392 U.S. 101 found no absolute bar in Article III 

to suits by federal taxpayers and disavowed any implication that the 

Establishment Clause is the only specific constitutional limitation upon the 

exercise by Congress of the taxing and spending power conferred by Art. I, s 

8.   

   We find no absolute bar in Article III to suits by federal taxpayers 
challenging allegedly unconstitutional federal taxing and spending 
programs.  Whether the Constitution contains other specific 
limitations can be determined only in the context of future cases. 
However, whenever such specific limitations are found, we believe a 
taxpayer will have a clear stake as a taxpayer in assuring that they 
are not breached by Congress. 
 

  The Court, in DaimlerChrysler, in rejecting the analogy of the 

plaintiffs’ Commerce Clause claims to the Establishment Clause claim 

permitted in Flast, did note that the plaintiffs “candidly” conceded “only the 

Establishment Clause” has supported federal taxpayer suits since Flast.  126 

S.Ct. 1864.  But the Court in DaimlerChrysler did not overrule the Flast 

Court’s holding out the possibility that “other specific [constitutional] 

limitations” on Art. I, §  8, might surmount the “barrier to suits against Acts 

of Congress brought by individuals who can assert only the interest of 

federal taxpayers.”  
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  Moreover, DaimlerChrysler at 126 S.Ct. 1865 cites with approval 

Justice Kennedy’s plurality decision in Asarco Inc. v. Kadish, 490 U.S. 605, 

613-614 (1989) in which Justice Kennedy clearly indicated that state 

taxpayers showing “direct injury” pecuniary or otherwise do have standing: 

“Yet we have likened state taxpayers to federal taxpayers, and thus we have 

refused to confer standing upon a state taxpayer absent a showing of ‘direct 

injury,’" pecuniary or otherwise, citing Doremus v. Board of Education of 

Hawthorne, 342 U.S. 429, 434, 72 S.Ct. 394, 397, 96 L.Ed. 475 (1952).   

  Perhaps, most importantly for this case, at 126 S.Ct. 1865,  

DaimlerChrysler provides, referring to Flast,  

The Court therefore understood the “injury” alleged in Establishment 
Clause challenges to federal spending to be the very “extract [ion] 
and spen[ding]” of “tax money” in aid of religion alleged by a 
plaintiff.  And an injunction against the spending would of course 
redress that injury, regardless of whether lawmakers would dispose 
of the savings in a way that would benefit the taxpayer-plaintiffs 
personally. (Internal citations omitted.) 
      

  This language harks back to U.S. v. Butler, 297 U.S. 1 (1936),  which 

upheld the standing of taxpayers  (food processors) to challenge the legality 

of the exaction of taxes as a step in an unauthorized plan under the 

Agricultural Adjustment Act to take money from them (processors) for the 

benefit of another group (farmers).  Justice O’Connor’s dissenting opinion, 

on other grounds, in South Dakota  v. Dole, 483 U.S. 203, 216 – 217 (1987), 
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confirmed that Butler remains sound as to the gravity of appropriately 

limiting the spending power,   

   While Butler's authority is questionable insofar as it assumes that 
Congress has no regulatory power over farm production,  its 
discussion of the spending power and its description of both the 
power's breadth and its limitations remain sound.   The Court's 
decision in Butler also properly recognizes the gravity of the task of 
appropriately limiting the spending power.   If the spending power is 
to be limited only by Congress' notion of the general welfare, the 
reality, given the vast financial resources of the Federal Government, 
is that the Spending Clause gives “power to the Congress to tear 
down the barriers, to invade the states' jurisdiction, and to become a 
parliament of the whole people, subject to no restrictions save such 
as are self-imposed.”  This, of course, as Butler held, was not the 
Framers' plan and it is not the meaning of the Spending Clause. 

     

  The Court in DaimlerChrysler at 126 S.Ct. 1865 also cited “those 

other constitutional provisions that we have recognized constrain 

governments' taxing and spending decisions.   See, e.g., Arkansas Writers' 

Project, Inc. v. Ragland, 481 U.S. 221, 107 S.Ct. 1722, 95 L.Ed.2d 209 

(1987) (invalidating state sales tax under the Free Press Clause).”   

   Finally, the Court in DaimlerChrysler at 126 S.Ct.1860 and again at 

1865 touches on the municipal taxpayer standing rule.  The State of   

of Hawaii, with a population under 1.3 million, is much smaller than some 

cities; and with one centralized statewide Board of Education, like 

municipalities in general, its largest single item of expense is education (See 
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Plt. App. 3-125.)  The substantive reasons for affording standing to 

municipal taxpayers also apply to these Citizens.      

  Thus, rather than closing the federal courthouse to all state taxpayers,  

the Court in DaimlerChrysler clarified and restated existing law upholding 

their standing where they show particularized, pocketbook injuries caused 

by tax and spending in violation of their fundamental constitutional rights.        

  VI. Conclusion. 

  This Court should adhere to its decision upholding these Citizens’ 

standing as state taxpayers in Arakaki v. Lingle, 423 F.3d 954 (9th Cir. 

2005).7

     DATED:  Honolulu. Hawaii, September 19, 2006. 

   Respectfully submitted, 

 

   ________________________ 
   H. WILLIAM BURGESS 
   Attorney for Plaintiffs-Appellants (“Citizens”) 

 
 
 

    

                                                 
7.  For the reasons stated in their earlier briefs and petition for rehearing in 
this Court, these Citizens respectfully continue to request reinstatement of 
their standing to pursue their trust beneficiary claims and their full taxpayer 
claims.     
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