| NCLI NATI ONS

It is Judge Mol lway’'s practice, whenever possible, to
notify attorneys and pro se parties scheduled to argue notions
before her of her inclinations on the notions and the reasons for
the inclinations. This is part of Judge Ml Il way’ s norna
practice, rather than a procedure unique to a particul ar case,
and is designed to help the advocates prepare for oral argunent.
It is the judge’s hope that the advance notice of her inclination
and the acconpanying reasons will focus the oral argunent and
permt the advocates to use the hearing to show the judge why she
is mstaken or why she is correct. The judge is not bound by the
inclination and sonetinmes departs fromthe inclination in |ight
of oral argunent.

Judge Mol lway attenpts to comruni cate her inclinations
no | ater than one working day before a hearing. |I|f your case is
not mentioned on the webpage when you check it, please check
again later to see whether the webpage has been updated to
include the inclination in your case.

The inclination is intended to be only a sunmary of the
court’s thinking before the hearing and not a conplete |egal
di scussion. The court will issue a witten order with a detailed
anal ysis after the hearing.

The parties are rem nded that, under Local Rule 7.4,
they may not submt supplenental briefs (such as briefs
addressing the inclination) unless authorized by the court. The
parties are also rem nded that they nust conply with Local Rule
7.8.

Cccasional |y, Judge Ml | way does not announce an
inclination, especially if materials are submtted to her right
before the hearing. Because briefing on crimnal notions closes
just a few days before the hearing, it is not uncommon for her to
be unabl e to announce an inclination on a crimnal notion until
the start of the hearing itself. Certainly if an evidentiary
hearing is schedul ed on matters necessary to a decision on either
a civil or crimnal nmotion, no inclination will be announced.

Judge Mol lway’s inclinations may not be cited as
authority for any proposition. However, the inclinations wll be
included with case-rel ated correspondence in the applicable case
files for the conveni ence of the parties.

Judge Mol I way announces the follow ng inclinations:



Arakaki v. Lingle, Cvil No. 02-00139 SOM KSC

Plaintiffs have two clains that survive the court’s
earlier rulings. Plaintiffs’ standing to bring both clains
arises only out of Plaintiffs’ status as state taxpayers. One
claimseeks to enjoin the State of Hawaii from appropriating
state tax revenue for the Hawaiian Home Lands | ease program
adm ni stered by the Departnment of Hawaiian Honel ands (*“DHHL"),
whi ch is headed by an executive board known as the Hawaii an Hones
Comm ssion (“HHC'). Plaintiffs’ other remaining claimseeks to
enjoin the state fromappropriating state tax revenue for
prograns adm ni stered by the Ofice of Hawaiian Affairs (“OHA").

The hearing schedul ed for Novenber 17 is limted to
noti ons nmade necessary or appropriate by the Ninth Circuit’s
recent ruling in Carroll v. Nakatani, 342 F.3d 934 (9" Gr.
2003). Six notions that purport to be based on Carroll are set
for hearing on Novenber 17.

1. Plaintiffs’ notion asks this court to vacate the
restrictions placed on Plaintiffs’ standing in the court’s
earlier orders. Alternatively, Plaintiffs request Rule 54(hb)
certification of the court’s earlier decision to limt
Plaintiffs’ clainms to those based on state taxpayer standing.

Inclination as to Plaintiffs’ notion: The court is
inclined to rule that Plaintiffs’ notion is not one nade
necessary or appropriate by Carroll. The court is therefore
inclined to deny the notion. The court is inclined to view
Plaintiffs’ notion as a reconsideration notion that is untinely
and that fails to satisfy the requirenents for reconsideration.
The court is further inclined to deny the request for Rule 54(hb)
certification on the ground that neither judicial nor equitable
concerns support such certification.

Four of the other notions raise issues related to each
ot her:

2. The United States noves for dism ssal, asserting
that Plaintiffs lack standing to sue the United States. This
court had granted an earlier notion to dism ss brought by the
United States, but vacated that earlier order after the Ninth
Crcuit issued its decision in Carroll. In the present notion,
the United States argues that Carroll does nothing to affect the
correctness of the court’s earlier dismssal.

3. DHHL/ HHC s noti on argues that, because Plaintiffs
| ack standing to pursue clainms against the United States,
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Plaintiffs’ clainms challenging the Hawaiian Hone Lands | ease
program created by the Hawaii an Hones Conmi ssion Act (“HHCA”)
nmust be dism ssed. Under Carroll, the United States is a
necessary party to such a challenge, but, the notion argues,
Plaintiffs' state taxpayer standing does not give Plaintiffs
standing to challenge the federal |law that is a necessary part of
any challenge to the Hawai i an Hone Lands | ease program

4. OHA's notion argues that, under Carroll, the
United States is an indispensable party to any challenge to the
Hawai i an Hone Lands | ease program under the HHCA. OHA argues
t hat, because Plaintiffs lack standing to bring suit against the
United States, Plaintiffs’ Hawaiian Honme Lands | ease program
claims nmust be dism ssed. OHA also argues that Plaintiffs |ack
standing to pursue their clains agai nst OHA because those clains
i nvol ve an analysis of the public land trust created by the
Adm ssi on Act.

5. The notion brought by Defendant-Intervenors State
Counci| of Hawaiian Honmestead Association and Ant hony Sang, Sr.
(collectively “SCHHA”), argues that Plaintiffs’ challenge to the
Hawai i an Hone Lands | ease programis a nonjusticiable political
guestion. SCHHA al so contends that, under Carroll, Plaintiffs
| ack standing to pursue that claim

Inclination as to Motions 2 through 5: The court is
inclined to dismss clains against DHHL/ HHC and the United States
based on | ack of standing. State taxpayer standing only allows a
plaintiff to challenge the state | aw underlying the expenditure
of state taxes. The court has already ruled that state taxpayer
status does not provide standing to chall enge expenditures that
do not involve state tax revenue. Thus, Plaintiffs’ state
t axpayer status does not allow Plaintiffs to chall enge spending
by DHHL/HHC and/or OHA that involves rental incone or other noney
not derived fromstate tax revenues. Any success Plaintiffs may
have in this lawsuit, therefore, will fall short of closing down
entirely either DHHL/HHC or OHA, as neither relies entirely on
state tax revenue. The court is inclined to rule that, not only
is state taxpayer standing too limted to permt a challenge to
rental inconme, state taxpayer standing is too limted to support
a challenge to a federal law. Carroll v. Nakatani, 342 F.3d 934
(9" Gir. 2003), teaches that any challenge to the | essee
requi renents of the Hawaiian Hone Lands | ease program necessarily
i nvol ves a challenge to the Adm ssion Act, which is a federal
law. This court is inclined to rule that Plaintiffs state
t axpayer standing does not give themstanding to challenge the
Admi ssion Act. See W Mning Council v. Watt, 643 F.2d 618, 631-
32 (9" Gir. 1981).




The court’s inclination is not based on the prem se
that the Adm ssion Act can never be challenged. The court can
certainly envision claimants with standing to chall enge the
Adm ssion Act, but the court is inclined to rule that any such
cl ai mant nmust have nore than state taxpayer status. State
t axpayer status provides for only limted standing. A claimnt
with nore than state taxpayer status could include, for exanple,
sonmeone who has conpl eted the process of applying for benefits
from DHHL and who has been deni ed benefits only because he or she
is not Hawaiian or native Hawaiian. No Plaintiff in this case
has shown any such st andi ng.

The court is inclined to deny the other portions of
Motions 2 through 5. That is, the court is inclined to reject as
noot OHA's argument that the United States is a necessary party
to Plaintiffs’ challenge to the use by OHA of ceded | and revenue.
The court is inclined to rule that, as state taxpayer standing
does not extend to any challenge to use of ceded | and revenue,
which is not tax revenue, the issue of who is a necessary party
to any such chall enge need not be addressed. The court has
already ruled that Plaintiffs may not proceed on the basis that
they are the beneficiaries of a public land trust. To the extent
OHA' s notion contends that appropriations of state tax revenues
for OHA are sonehow required by the Adm ssion Act, the court is
inclined to disagree. The court is further inclined to reject
SCHHA' s argunent that Plaintiffs’ clains raise a politica
guestion, as that is not an issue arising as a result of the
Carroll decision. The court is inclined to rule that the
political question issue may be raised in another round of
notions (presumably by a different party, if the court follows
its inclination, which would end SCHHA' s participation in this
| awsui t).

6. The United States has noved to stri ke materi al
filed with this court.

Inclination as to Motion 6: If this court dism sses the
United States, the court is inclined to deny the notion to strike
as noot .

If the court rules in accordance with this inclination,
the only remaining claimw |l be Plaintiffs’ challenge to the use
of state tax revenue for OHA. DHHL/HHC, the United States,

SCHHA, and Intervenor Hui Kako o " Aina Ho opul apul @’ o, together
with Blossom Feiteira and Dutchy Saffery, will then no | onger be
parties to this |awsuit.

(Post ed: Novenber 14, 2003)



