MOHAWK MANIFESTO, 9/9/05
9/9/05


§1.
Definition of terms:
“constitutional law” is the sovereign jurisdiction to govern and to adjudicate the national territories of the peoples, subject to modification only by the peoples; i.e., not by the courts;
“court” is where justice is impartially and independently administered under the authority and in conformity with the constitutional law of the territory where it is situated;  
“democracy” is the peoples’ exclusive Power to constitute and repeal the constitutionally-delegated jurisdictions;

“fairness” is what a judge “feels” when they make a decision which has an advantage according to the the judge’s interest;
“justice” is the application of previously established law based on the fact or facts relevant to that law;

“Kanion’ke:haka” is the Mohawk nation’s indigenous name, the “People of the Flint”;

“Kaianereh’ko:wa” is the constitution uniting the Kanion’ke:haka with the other indigenous nations into a single confederacy to implementing the great peace.  It encompasses the Lower Great Lakes/St. Lawrence/Hudson River drainage basin (geographical New York, Ontario and Quebec);
“Kanon’ses:neh” is the indigenous constitutional government and court of the Kanion’ke:haka under the Kaianereh’ko:wa signifying the longhouse parliament.  This is the national counterpart to the constitutional governments and courts established by the Constitution, 1789, in the usa, and by Constitution Act, 1867, in Canada;
“manifesto” is a public declaration issued by the government of a sovereign people to make known past actions, and explain the reasons for forthcoming actions; 
“nations” are the national governments created by the constitutions of the sovereign peoples;
 “oligarchy” is the ruling class that results when judges permit judicial sentiment to supersede justice in abrogation of the rule of law;
“reasonable” also means “fair;” See, “fairness” supra.
“rule of law” is the consequence of objective justice regardless of subjective fairness;
“treaties” are contracts between nations of established constitutional jurisdictions conducted under their respective modes for constitutional change;
“truth” is the fact or facts, the actual state of the case; conduct according to the spirituality of life and behavior; and with the secular law established by government to achieve that end, with the consent of the governed.
§2.
The Mohawk nation, represented herein by its constitutional government Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh hereby makes manifest its constitutional jurisdiction to continue unto the death of every last individual constituent to defend itself, in accordance with the rule of law, against the genocidal reign of judicial terror unconstitutionally being inflicted upon it as documented by the permanent records seeking emergency relief in court files 05-165 (u. s.) and a-363-05 (Canada).
§3.
The purpose hereof is to serve the trust of civilization owed by humans to all the relations that constitute nature as a sacred unity.
Kanion’ke:haka  Kaianereh’ko:wa Kanon’ses:neh
Attachments:
(1). File #05-165. U.S. Supreme Court. [red]
(2). File #A-363-05 Canada Federal Court of Appeal. [blue]
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The Question Presented


Does the set of constitutional checks and balances documented herein jurisdictionally preclude the final order by the Court below terminating indigenous constitutional title on the basis of the error of law alone that federal law precludes constitutional law, rather than the other way round?
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Opinion Below


The Court below sua sponte dismissed the constitutional challenge to its territorial, subject-matter and personal jurisdiction.
Jurisdiction

The U.S. Constitution, Article iii, §2, ¶1, cl.5, delegates to the Supreme Court original action jurisdiction: "In all Cases in which a State shall be a Party, the Supreme Court shall have original Jurisdiction." [Emphasis added]


Without addressing the constitutional legislation and precedents, the District Court below answered the constitutional question (Lowe, mj, r&r p.10 line 11 infra 12, confirmed, McCurn, j, ibid) as follows:

Simply put, the movant is mistaken when it argues that "federal law's territorial applica-tion is precluded until there has been a bi-lateral nation-to-nation treaty between the two constitutionally stipulated governments." (Dkt. No. 414,¶18.)


On appeal the Court below held that 28 usc §1291 precludes the appeal and petition for relief from judicial genocide on the ground there is no "final order." The first error of law is, the order is final as to the particular interest under contention. The fact it is not final to the dispute between the Parties, inter se, legally is irrelevant. It is final to the Non-Party's interest.


The second error is, the Court of Appeals purports to establish a modern-day precedent that elevates federal law over constitutional law, the rule of law consequence of which is the unconstitutional termination of the indigenous constitutional law interest of all Indians in America by necessary implication of law alone, i.e., pursuant to the rule of law's constitutive doctrine of stare decisis.


Regardless of what 28 usc §§1251 and 1291 enact they are federal law. In terms of the integrity and indeed existence of the rule of law the blindsided constitutional law must be vindicated when in competition with federal law, rather than the other way round as held below.


Furthermore, S.C. Rule 17.1 stipulates:

This rule applies only to an action invoking the Court's original jurisdiction under Article iii of the Constitution of the United States. See also 28 usc §1251 and U.S. Const., Amdt. 11. A petition for an extraordinary writ in aid of the Court's appellate jurisdiction shall be filed as provided in Rule 20.


Correspondingly Rule 20.1 stipulates:

Issuance by the Court of an extraordinary writ authorized by 28 usc §1651(a) is not a matter of right, but of discretion sparingly exercised. To justify the granting of any such writ, the petition must show that the writ will be in aid of the Court's appellate jurisdiction, that exceptional circumstances warrant the exercise of the Court's discretionary powers, and that adequate relief cannot be obtained from any other courts.


And the said §1651 of the same federal statute enacts:

(a) The Supreme Court and all courts established by Act of Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law.


As it consistently has done throughout history, the Non-Party herein took great care below NOT to plead and rely upon ANY federal law. It submits the Supreme Court's original jurisdiction is based upon the constitutional law in existence as at 1789 as duly amended since.


Indigenous national constitutional govern-ments, State constitutional governments, and the constitutional government of the United States, are not, and can not possibly be, foreign or alien to each other. They are mutually constituted in relation to each other pursuant to an express and explicit set of mutually binding constitutional checks and balances.


In consequence, the act of state doctrine which applies only to foreigners and aliens is irrelevant herein. Sovereign immunity can not exist as between the three constitutional govern-ments, inter se. The Supreme Court exists as the constitutionally-delegated third-party adjudicator in relation to that category of jurisdictional conflict.


The fact that federal law territorially is inapplicable does not signify that there is no constitutional law remedy in this Court, which exists as a third-party tribunal for the constitutional purpose of not being influenced by the domestic law of any of the disputing constitutional governments.


Article v and Amendment x as settled by this Court in Scott v. Sandford, 19 How. 393 (1857) stipulate due process for amendments. Due process does not include Congressional enact-ment, State enactment, federal court common law or state court common law.

The three criteria for the prerogative writs identified by Rule 20.1 fully are satisfied:

In aid of appellate jurisdiction:

This appeal is from the Court of Appeals.

Exceptional circumstances:


The order below by necessary implication finally extinguishes ("final order") the indigenous constitutional interest of this Non-Party, without ever addressing the constitutional law precluding that mode and manner of extinguishment.

Adequate relief cannot be obtained from any other courts:

Both of the two non-indigenous domestic court systems ignore the Constitution because neither is a third-party tribunal.


The Supreme Court by constitutional enactment is.


That is the legislative intent informing the Constitution, Article iii, §2, ¶2, cl.1.


Therefore this Non-Party also moved to file an originating bill of complaint in this Court, to which the Clerk of the Court under letter dated June 30, 2005, replied:

Your motion for leave to file an original proceeding under Article iii of the Constitution was received June 28, 2005, and is hereby returned for the following reason(s):

The original jurisdiction of this Court does not extend to a suit by an individual [sic] against a State. The original jurisdiction of this Court generally extends only to cases or controversies between two or more States. See 28 usc §1251 and Rule 17 of the Rules of this Court.


Genocide in America heretofore has been the perfect crime, precisely because there is no appeal from the decision of the Clerk of the Supreme Court in relation to the constitutional merits of the constitutional question.


The constitutional question has not in the legal history of the United States since 1871 made it past the federal bureaucracy.


This Court has not passed upon the question presented since Holden v. Joy, 84 us 411 (1872), until Thomas, j, in Lara.


The Non-Party whose exclusive interest vests at constitutional law can not get the constitutional law past the federal bureacracy, and into the purview of the Justices where it belongs.


The Clerk has usurped the quintessentially judicial function of answering a critical constitut-ional question going to the Court's jurisdiction.
Statement of the Case

The State court system with inherent general original and residual domestic jurisdiction commits treason, fraud and genocide by refusing to acknowledge and address the constitutional question presented and the constitutional legisla-tion and precedents answering it. VanGuilder v. United States and State of New York, S.C. Dkt. No. 04-671, certiorari denied; VanGuilder v. State of New York, S.C. Dkt. No. 04-1161, certiorari denied.


This Court settled in Fletcher v. Peck, 6 Cranch's 87, 142-3 (1810), that the indigenous constitutional interest "is certainly to be respected by all courts." [Emphasis added]


Nevertheless, the position of the Court of Appeals of the State of New York, per Chief Justice Judith S. Kaye, January 6, 2005, in the aforesaid S.C. Dkt. No. 04-1161 is:

The appellant having filed notice of appeal in the above title and due consideration having been hereupon had, it is

ORDERED, that the appeal be and the same hereby is dismissed without costs, by the Court sua sponte, upon the ground that it does not lie (see, NY Const, art VI, §3(b); CPLR 5601).


The said CPLR 5601 is the same on this final order point as 28 usc §1291. As to the latter, the Court below on July 8, 2005, held:

This Court has determined sua sponte that it lacks jurisdiction over this appeal because a final order has not been issued by the district court as contemplated by 28 U.S.C. §1291. Therefore, it is ORDERED that the appeal is DISMISSED.


Earlier in the month the Court below held in Cayuga Indian Nation of New York v. usa and ny, 2nd Circuit Dkt. No. 02-6111(l), upon the basis of Oneida Indian Nation v. City of Sherrill just previously decided in this Supreme Court, that the indigenous interest is extinguishable by laches.

Laches is a domestic law concept irrelevant to the constitutional question herein.


The Indian Parties in both Sherrill and Cayuga, as here, were federal law entities relying upon federal Indian law from the non-intercourse acts to the present.


Laches applies, to them.


The way in which the federal and state governments steal the land is to usurp jurisdiction over it; and, complementarily, for their domestic courts to stonewall the constitutional question.

Relief Requested


Therefore this Non-Party asks the Supreme Court to acknowledge, address and declare the law as identified and argued but ignored below.

Argument

Justice Thomas in Lara asked the same question, and gave the correct answer to it.


In response to that prima facie precedent delivered in a concurring judgment, we responded below with the results of just such an honest and rigorous analysis as requisitioned.

Reason for Allowing the Writs

The rule of law's constitutive doctrine of stare decisis signifies the earlier preempts the later rather than the other way round.

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh

/s/

/s/


Kahentinetha

Io ke ron onh

Mahican Nation

/s/

/s/


Edward VanGuilder

Rick VanGuilder
For His Indigenous People

/s/


Pierre George

The Women Title Holders

/s/

/s/


Kahentinetha

Towenino
/s/


Katenies
JULY 18, 2005

Judgments and Reasons under Appeal

Courts of Appeals Below. July 8, 2005.


This Court has determined sua sponte that it lacks jurisdiction over this appeal because a final order has not been issued by the district court as contemplated by 28 U.S.C. §1291. Therefore, it is ORDERED that the appeal is DISMISSED.
District Court Judge Below. June 8, 2005.


On January 31, 2005, the Clerk's Office received a "Notice of Jurisdictional Suggestion" from non-party Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh. Doc. 368. By order dated February 18, 2005, pursuant to 28 U.S.C. §636 and Local Rule 72.1, this court referred that Notice to Magistrate Judge Lowe for a Report and Recommendation. Doc. 374. On May 18, 2005, Magistrate Lowe issued his Report, recommending denial of the non-party's motion to dismiss. The non-party timely filed objections thereto. Doc. 419.

After careful review of the thorough and well-reasoned Report and Recommendations of Magistrate Judge Lowe, as well as the non-party's objections thereto, the court finds those objections to be without merit. Accordingly, it hereby ADOPTS in its entirety that May 18, 2005 Report and Recommendation.
Magistrate Judge Below. May 18, 2005, p.a.c.e.r. usdc(ndny) Query File No. 82-783, See Dkt. No. 416 (19 pages pdf.doc format).

Appendix A

UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

In re Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh,

Petitioner (Movant Below),

In the matter of a petition for a writ of quo warranto with mandamus and prohibition in aid to McCurn, dcj, and Lowe, mj, in usdcndny 5:82-cv-0783,

Between:

Canadian St. Regis Band of Mohawk Indians, et al,

Plaintiffs,

usa,

Plaintiff-Intervener,

v.

ny, et al,

Defendants.

CERTIORARI PETITION FOR WRIT OF QUO WARRANTO WITH MANDAMUS AND PROHIBITION IN AID

frap 21(a)(1)

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh

Route 14 (P.O. Box 1016)

Akwesasne, Kanion'ke:haka [13655]TDC

Phone (518) 358-6012 fax 358-6007

DECLARATORY RELIEF SOUGHT


The Indigenous government of northern New York State, Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh, in English signifying the People of the Flint Great Law Longhouse, or Indigenous Mohawk Nation, hereby respectfully petitions this Court to address the constitutional law ignored by the court below, and having done so, to declare the court below has no jurisdiction. Appendix.
ISSUE PRESENTED


Does the Constitution delegate to Congress the power to constitute alternative forms of government to the Indigenous Longhouse govern-ment which derives its jurisdiction from the Indigenous Constitution the Kaianereh'ko:wa?

FACTS


The federal government constituted the plaintiffs and colludes with them and the State unconstitutionally to extinguish our Indigenous sovereignty.


Between January 3rd and 31st 2005 we filed a set of challenges to the jurisdiction of the court below and the fraud it appears to be coordinating.


On February 4, 2005, Magistrate Judge Lowe stayed our proceedings without addressing the law.


Lowe, mj, and McCurn, j., aid and abet the parties' fraud by willful blindness to the law.


frcp 12(h)(3) enacts:

Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.

DATE: February 8, 2005.

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh
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Io ke ron onh
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Kaianereh'ko:wa, Time Immemorial. Excerpted from, Ohontsa Films, Gayanerekowa: The Constitution of the Iroquois Confederacy, 1993, at page 6.

MOHAWK COUNCIL

Fire Keepers

BEAR CLAN ROTIYANER

TURTLE CLAN ROTIYANER

WOLF CLAN ROTIYANER


The council of the Mohawks shall be divided into three parties: The Bear Clan Chiefs, Tehanakarine, Ostawenserentha and Soskowharowane are the first. The Turtle Clan Chiefs Tekarihhoken, Ayonwatha and Satekariwate are the second. The Wolf Clan Chiefs Sarenhowane, Teyonhekwen and Orenrekowa are the third. The first part is to listen only to the discussion of the second and third parties and if an error is made, or the proceedings irregular, they are to call attention to it and when the case is right and properly decided by the two parties, they shall confirm the decision of the two parties (and refer the case to the Seneca Chiefs if it’s a Grand Council). The Well Keeper of the Turtle Clan, Chief Tekarihoken announces the subject to be discussed and passes the issue over Council Fire to the Wolf Clan Chiefs for their decision. No one else but the Chiefs may speak when the Chiefs' Council is in session. The Wolf Clan Chiefs deliberate in low tones and when arrived at a decision, their Speaker stands up and passes their decision over the Fire to the Turtle Clan Chiefs. In turn the Turtle Clan Chiefs deliberate and come to a decision which in this instance is the same as that of the Wolf Clan Chiefs. The Turtle Clan Speaker announces the decision of the Turtle Clan Chiefs to the Wolf Clan Chiefs and passes on their joint decision to the Bear Clan Chiefs who shall then confirm the decision of the two parties and declare the issue passed and asks does the Well Keeper have any other issues?

In the event that the Turtle Clan Chiefs disagree with the decision of the Wolf Clan Chiefs, the Fire Keepers (Bear Clan Chiefs) shall invoke the rule that the two sides must deliberate again and because of the new information revealed by the disagreement, the two sides are now likely to agree and in coming to an agreement the issue is confirmed and passed by the fire keepers, the Bear Clan Chiefs. Should the Turtle Clan Chiefs and Wolf Clan Chiefs come up with the same disagreement in their second deliberation, the Fire Keepers shall then render a decision they see fit in case of a disagreement by the two bodies. (Wampum 10).

Should the fire Keepers, the Bear Clan Chiefs, disagree with the decisions of the Wolf Clan Chiefs and the Turtle Clan Chiefs whose decisions are the same, the same rule must again be applied and the Turtle Clan Chiefs must once again deliberate on the issue and the Wolf Clan Chiefs must do the same. If their decisions are the same as before, the Fire Keepers, the Bear Clan Chiefs have to go along with their decisions and are compelled to confirm their joint decision.

WAMPUM #16. IN CASE A NEW LAW IS MADE

If the conditions which shall arise at any time call for an addition or change of this law, the case shall be Carefully considered and if a new beam seems necessary or beneficial, the proposed change shall be decided upon and if adopted, shall be called, "Added to the Rafters."

WAMPUM #17. CLAN MOTHERS TO HOLD CHIEFTAINSHIP TITLES VIA WAMPUM STRINGS

A bunch of certain shell (wampum) strings, each two spans in length, shall be given to each of the female families in which the chieftainship titles are vested. The right of bestowing the titles shall be hereditary n the family of females legally possessing the bunch of shell strings and the strings shall be the token that the females of the family have the ownership of the chieftainship title for all time to come, subject to certain restrictions mentioned herein.

WAMPUM #25. CHIEF SEEKING INDEPENDENT AUTHORITY WILL BE DEPOSED.

If a chief of the League should seek to establish any authority independent of the League of the Great Peace, which is the Five Nations, he shall be warned three times in open Council: first by the women relatives, second by the men relatives, and finally by the chiefs of the Nation to which he belongs.

If the offending chief is still persistent, he shall be dismissed by the War Chief of this Nation for refusing to conform to the laws of the Great Peace. His Nation shall install the candidate nominated by the female name holders of his family.

Note: Again, the "relatives" are the people of the Clan. Political relatives. The "female name holders of his family" are the Clan Mothers of the Clan. The "name" is the title given to each Royaner while he is going through the ceremony of becoming Royaner. The title he gets is the name of the original Chief whose place he assumes when installed as Royaner.
WAMPUM #36. THE TITLE NAMES OF THE FIVE WAR CHIEFS.

The title names of the War Chiefs of the League shall be:

Ayonwehs: war chief under Chief Tekarihoken (Mohawk).

Kahonwaitiron: war chief under Chief Otatsheteh (Oneida).

Ayentes: war chief under Chief Atotarho (Onondaga).

Wenens: war chief under Chief Dekaenyon (Cayuga).

Shoneratowaneh: war chief under Chief Skanyatariio (Seneca).

The women heirs of each chief's title shall be the heirs of war chief's title of their respective chief.

The war chiefs shall be selected from the eligible sons of the female families holding the chieftainship title.

Note:…Gayanerekowa has definite functions for the War Chief and his men (Warrior Society). They are charged with the protection, defence and welfare of the people. These duties may take many forms, such as keeping the peace, teaching, speaking to the people, repossessing lost lands, maintaining human rights, diplomatic relations with other nations, and any work that promotes the welfare of the people.
WAMPUM #44. LINEAL DESCENT OF THE PEOPLE RUNS IN THE FEMALE LINE

The lineal descent of the people of the Five Nations shall run in the female line. Women shall be considered the Progenitors of the Nation. They shall own the land and the soil. Men and women shall follow the status of their mothers.

WAMPUM #45. THE CLAN MOTHERS, WOMEN TITLE HOLDERS

The women heirs of the chieftainship titles of the League shall be called Oyaner or Otiyaner for all time to come.

Note: The Clan Mothers shall be called Oyaner. Oyaner is derived from the word Oyana meaning "path". Oyaner is the female "good path maker." Otiyaner is in the plural. Royaner means, "he makes a good path for people to follow." Rotiyaner is in the plural.

WAMPUM #58. ANY CHIEF OR OTHERS PERSONS WHO SUBMIT TO LAWS OF A FOREIGN PEOPLE ARE ALIENATED AND FORFEIT ALL CLAIMS IN THE IROQUOIS NATIONS.

There are now the Five Nations League Chiefs standing with joined hands in a circle. This signifies and provides that should any of the chiefs of the League leave the Council and the League, his crown of deer's antlers, the emblem of his chieftainship title, joined with his birth right, shall lodge on the arms of the union chiefs whose hands are so joined. He forfeits his title and the crown falls from his brow, but it shall remain in the League.

A further meaning of this is that if, at any time, anyone of the chiefs of the League choose to submit to the law of a foreign people, he is no longer in but out of the League and persons of this class shall be called, "they have alienated themselves" (Tonatonkoton). Likewise, such persons who submit to laws of foreign nations shall forfeit all birthrights and claims of the League of Five Nations and territory.

You, the League of Five Nations Chiefs, be firm so that if a tree should fall upon your joined hands, it shall not separate you or weaken your hold. So shall the strength of the union be preserved.

Note: This means that the Indians who follow the laws made by foreigners, and it includes Canada's Indian Act and the United States Federal Indian Law, have alienated themselves from their own nations. That is why an Indian such a Mohawk who voted in the elections devised by the Canadian or United States governments have to be reinstated in a special ceremony to regain their lost Iroquois citizenship which they lost by the simple act of voting in the Canadian Band Council or United States Tribal Council elections, as well voting in Canada's national or the United States national elections. "Code" means a body of laws of a nation. Accepting the Handsome Lake Code which is a Quaker Code is a violation of this Wampum #58 of the Great Law.

WAMPUM #78. FOREIGN NATIONS URGED TO ACCEPT THE GREAT PEACE

Whenever a foreign nation enters the League or accepts the Great Peace, the Five Nations and the foreign nation shall enter into an agreement and compact by which the foreign nation shall endeavor to persuade the other nations to accept the Great Peace.

Note: They asked other nations to help spread peace among mankind.
ARTICLES OF CONFEDERATION AND PERPETUAL UNION BETWEEN THE NORTH AMERICAN COLONIES, SIGNED AT PHILADELPHIA, 20 MAY 1775.

Article xi.
A perpetual alliance, offensive and defensive, is to be entered into, as soon as may be, with the Six Nations; their limits ascertained, and to be secured to them; their lands not to be encroached on, nor any private or colony purchase to be made of them hereafter to be held good, nor any contract for lands to be made, but between the great council of the Indians at Onondaga and the general Congress. The boundaries and lands of all the other Indians shall also be ascertained and secured to them in the same manner; and persons appointed to reside among them in proper districts, who shall take care to prevent injustice in the trade with them; and be enabled at our general expence, by occasional small supplies, to relieve their personal wants and distresses; and all purchases form them shall be made by Congress, for the general advantage and benefit of the united colonies.

CONSTITUTION OF THE UNITED STATES OF AMERICA

Article vi
All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, and any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.

ST. REGIS VILLAGE NON-INDIGENOUS "CONSTITUTION"

Constitution of the St. Regis Mohawk Tribe, June 3, 1995. [In which a municipality organized under federal law purports to invest itself with national and international sovereignty, subject to federal law!?]

ARTICLE VI: DIVISION OF THE POWERS OF TRIBAL GOVERNMENT
Section 1. Three Branches of Government. The Saint Regis Mohawk Tribal government shall be divided into three (3) separate and independent branches of government consisting of the Legislative, Executive and Judicial Departments. No person or group of persons charged with the exercise of powers properly belonging to one of these departments shall exercise any of the powers properly belonging to either of the others, except as this Constitution may otherwise expressly direct or permit.

ARTICLE VII: EXECUTIVE AUTHORITY
Section 1. Chiefs of the Tribe. The executive power of the Saint Regis Tribal government shall be vested in the Chief of the Saint Regis Mohawk Tribe. The Chief and Vice Chief shall be elected for a term of four years.

Section 2. Executive Authority. The Chief is the Chief Executive Officer of the tribe and shall exercise the following powers, subject to any limitations contained in this Constitution:

c) To oversee the carrying out of all laws, ordinances, resolutions and other enactments of the Tribal Council.

d) To act as the official representative of the Tribe.

e) To apply for or accept grants, cooperative agreements, and donations from any person, firm, Corporation, Foundation, foreign country, organization, State, local government or the United States, for the benefit of the tribe.

f) With the approval of the Tribal Council, to appoint a Tribal Administrator, other officers and heads of government departments, who shall serve until replaced at the request of the Chief.

Section 5. Veto Authority. Every law, ordinance, resolution or separate appropriation item passed by the Saint Regis Mohawk Council shall be presented to the Chief for signature before they become effective. If the Chief approves, the enactment of Council shall become law. If the Chief should disapprove an enacted measure, it shall be returned within five (5) days together with a statement of objections. If after further consideration, the disapproved measure shall again be passed by not less than 2I3 vote of the Tribal Council, the vetoed measure shall become law and the Chief shall sign the measure notwithstanding earlier objections.

ARTICLE VIII: LEGISLATIVE AUTHORITY.
Section 1. Powers of the Tribal Council. The Tribal Council of the Saint Regis Mohawk Tribe shall be vested with all powers of its inherent [sic] sovereignty including, but not limited to the following:

(a) To promote and protect the health, safety, education and general welfare of the Saint Regis Mohawk Tribe.

(b) To enact ordinances, and adopt resolutions not inconsistent with this Constitution, and to enforce the same;

(c) To negotiate with Tribes, Tribal Organizations, Federal, State, and Local Governments, and other entities;

(d) To charter subordinate organizations, including housing, financial and health boards,

(p) To advise the Secretary of the Interior or his representative on all activities that may affect the Saint Regis Mohawk Tribe, and on all appropriation estimates and Federal projects for the benefit of the Tribe before such estimates and projects are submitted to the Office of Management and Budget and to Congress; 

(m) To levy and collect fees, general and special assessments from any member or other person, firm or entity residing on, or engaged in an activity on the lands of the Saint Regis Mohawk Tribe and to the lands of the Tribe, and to raise revenue for the needs of Tribe.

(n) To veto any sale disposition, lease or encumbrance of Tribal lands, interests in lands, or other tribal assets without the formal consent of the Tribe;

(o) To request the Secretary of the Interior to confer trust or reservation status on lands reserved for, granted to or purchased by the tribe;

(p) To advise the Secretary of the Interior or his representative on all activities that may affect the Saint Regis Mohawk Tribe, and on all appropriation estimates and Federal projects for the benefit of the Tribe before such estimates and projects are submitted to the Office of Management and Budget and to Congress; 

(q) To provide by ordinance for the jurisdiction of the Tribe over Indian Child Welfare matters and all other domestic relations matters: and

(s) To take action, not inconsistent with this constitution, which shall be necessary and proper to carry out the sovereign [sic] powers of the Saint Regis Mohawk Tribe.

Section 2. Membership. The Tribal Council shall consist initially of five (5) elected members. The elected council shall elect a Chairman from among its members to preside at meetings of the Tribal Council.

Section 3. Term of Office. Council members shall be elected for three year terms.

ARTICLE X: JUDICIAL AUTHORITY
Section 1. The Judiciary. The judicial power of the Saint Regis Mohawk Tribe shall be vested in the judicial branch of tribal government which shall consist of a Tribal Court, a Court of Appeals and such other lower courts as deemed necessary by the Tribal Council.

Section 2. Jurisdiction.

(a) Tribal Court. The Tribal Court shall have original jurisdiction extending to all cases, matters or controversies arising under this Constitution and the laws, ordinances, regulations, customs and judicial decisions of the Saint Regis Mohawk Tribe

(b) Court of Appeals. The Court of Appeals shall have both original and appellate jurisdiction. The Court of Appeals shall have jurisdiction to hear all appeals from the Tribal Court. Decisions of the Court of Appeals on all matters within its appellate jurisdiction shall be final.

(c) Peacemaker Court. The Peacemaker Court shall have such original and subject matter jurisdiction as may be authorized by the Saint Regis Mohawk Tribe Judiciary Act.

Section 3. Power of the Courts. The Courts of the Saint Regis Mohawk Tribe shall have the power to:

(a) Interpret, construe and apply the Constitution, laws and regulations of the Tribe.

(b) Declare the laws and regulations of the Saint Regis Mohawk Tribe void if such laws or regulations conflict with the Constitution.

(c) Issue injunctions, attachments, writs of mandamus, quo warranto, review, extradition, certiorari and prohibition, and to issue writs of habeas corpus upon petition by, or on behalf of any person held in actual custody.

(d) Establish court rules, forms and procedures for the Saint Regis Mohawk Tribal Courts except that the Tribal Council may enact a judiciary ordinance consistent with this Constitution.

Section 4. Composition of the Judiciary. The Tribal Court shall consist of a Chief Judge and two Associate Judges elected by the eligible voters of the Mohawk Community for a term of seven (7) years. The Court of Appeals shall consist of a Chief Judge and two Associate Justices. Two of the three Tribal Court Judges may sit as members of the Court of Appeals. The future composition of the Tribal Courts may be changed through amendments to the tribal Judiciary Code.

Section 5. Election and Qualification of Judges

Tribal judges shall be elected for seven (7) year terms. Judges shall be at least twenty five (25) years old, of good moral character and not have been convicted of a felony within the past ten (10) years. Judges who run for office shall meet one or more of the following professional qualifications to be eligible to serve as a tribal judge:

(a) Graduation from an American law school accredited under the American Bar Association; 

(b) Admission to practice law before any State or Federal Court;

(d) Possession of an advanced degree with substantial law-related experience. 

The Tribal Council in consultation with the Chief Judge of the Tribal Court shall implement the requirements of this section through a tribal ordinance.

ARTICLE XIV: TRIBAL INTERGOVERNMENTAL RELATIONS
Section 1. Self-Determination. The policy of the Saint Regis Mohawk Tribal Government in its relationships with Federal, State and local governmental bodies is one of self-determination [sic, subject to federal law, which precludes self-determination].

Section 2. Government to Government Relations. The policy of the Saint Regis Mohawk Tribal Government in its relationships with Federal, State, Local and other Indian Tribal bodies is to do business with each other on a government to government basis using agreements and resolutions to the maximum feasible extent.

ARTICLE XV: SOVEREIGN IMMUNITY
Section 1. Sovereign Immunity The Saint Regis Mohawk Tribe hereby declares that, in exercising self determination and its sovereign powers to the fullest extent, the Tribe is immune from suit except to the extent that the Tribal Council expressly waives sovereign immunity, or as provided by this Constitution.

Section 2. No tribal employee or elected official acting within the scope of their duties or authority is subject to suit.

ARTICLE XIX: ADOPTION
This Constitution shall be adopted upon certification that fifty-one (51%) of those present and voting in the referendum called on June 03, 1995 have voted in favor of adopting the Constitution of the Saint Regis Mohawk Tribe.

usa

An Act concerning purchases of lands from the Indians, Stat. Prov. ny 1684, c. 9. Bee itt Enacted by this Gen’ll Assembly and by the authority of the same that from henceforward noe Purchase of Lands from the Indians shall be deemed a good Title without Leave first had and obtaineid from the Governor signified by a Warrant under his hand and Seale and entered on Record in the Secretaries office att New Yorke and Satisfaction for the said Purchase acknowlidged by the Indians from whome the Purchase was made is to bee Recorded likewise which Purchase soe made and prosecuted and entered on Record in the office aforesaid shall from that time be Vallid to all intents and purposes.

An Act to prevent and make void clandestine and illegal purchases of lands from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11. Whereas the government of the late colonys of the Massachusetts Bay and New Plymouth, to the intent the native Indians might not be injured or defeated of their just rights and possessions, or be imposed on and abused in selling and disposing of their lands, and thereby deprive themselves of such places as were suitable for their settlement and improvements, did, by an act and law named in the said colonys respectively many years since, inhibit and forbid all persons purchasing any land of the Indians without the licence and approbation of the general court, notwithstanding which, sundry persons for private lucre have presumed to make purchases of lands from the Indians, not having any license or approbation as aforesaid for the same, to the injury of the natives, and great disquiet and disturbance of many of the inhabitants of this province in the peaceable possession of their lands and inheritances lawfully acquired; therefore, for the vacating of such illegal purchases, and preventing of the like for the future,—Be it enacted and declared by the Lieutenant-Governor, Council and Representatives in General Court assembled, and by the authority of the same,


[Sect. 1.] That all deeds of bargain, sale, lease, release or quit-claim, titles and conveyances whatsoever, of any lands, tenements or hereditaments within this province, as well for term of years as forever, had, made, gotten, procured or obtained from any Indian or Indians by any person or persons whatsoever, at any time or times since the year of our Lord one thousand six hundred thirty-three, without the license or approbation of the respective general courts of the said late colonys in which such lands, tenements or hereditaments lay, and all deeds of bargain and sale, titles and conveyances whatsoever, of any lands, tenements or hereditaments within this province, that since the establishment of the present government have been or shall hereafter be had, made, gotten, obtained or procured from any Indian or Indians, by any person or persons whatsoever, without the licence, approbation and allowance of the great and general court or assembly of this province for the same, shall be deemed and adjudged in the law to be null, void and of none effect: provided, nevertheless,—…


And be it further enacted by the authority aforesaid,


[Sect. 4.] That if any person or persons whatsoever shall, after the publication of this act, presume to make any purchase or obtain any title from any Indian or Indians for any lands, tenements or hereditaments within this province, contrary to the true intent and meaning of this act, such person or persons so offending, and being thereof duly convicted in any of his majestie’s courts of record within this province, shall be punished by fine and imprisonment, at the discretion of the court where the conviction shall be, not exceeding double the value of the land so purchased, nor exceeding six months’ imprisonment.


[Sect. 5] That all leases of land that shall at any time hereafter be made by any Indian or Indians for any term of years, shall be utterly void and of none effect, unless the same shall be made by and with licence first had and obtained from the court of general sessions of the peace in the county where such lands lye: provided nevertheless, that nothing in this act shall be taken, held or deemed in any wise to hinder, defeat or make void any bargain, sale or lease of land made by one Indian to another Indian or Indians.

The Constitution of the United States of America, 1789. Art. i, §2, para. 3, cl. 5 as amended by the ivth Amendment: Representatives shall be apportioned among the several States according to their respective numbers, excluding Indians not taxed. Art. i, §8, para. 3: The Congress shall have Power…To regulate Commerce with foreign Nations and among the several States, and with the Indian Tribes. Art. I, §9, para. 3: No…ex post facto Law shall be passed. Art. i, §10, para. 1, cl. 1: No State shall enter into any Treaty. Art. i, §10, para. 1, cl. 5: No State shall pass any…ex post facto Law, or Law impairing the Obligation of Contracts. Art. ii, §1, para. 1, cl. 1: The executive Power shall be vested in a President of the United States of America. Art. ii, §2, para. 2, cl. 1: He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur. Art. iii, §1, cl. 1: The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. Art. iii, §2, para. 1, cl. 5 as amended by the 11th Amendment: The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their authority;—…to Controversies between two or more States…and between a State, and foreign States. Art. iii, §2, para. 2, cl. 1. In all Cases…in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction., both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make. Art. v: The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress;… 10th Am. The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

Marshall v. Clark, 1 Kentucky r. 77, 80-81 (1791). The old claim of the crown, by the treaty of 1763, extended to, and was limited by the Mississippi including the land in dispute, which gave a right to the crown as against other European nations, and fixed the limits of titles to be derived from that source to the citizens of Virginia. The dormant title of the Indian tribes remained to be extinguished by government, either by purchase or conquest, and when that was done, it inured to the benefit of the citizens who had previously acquired a title from the crown, and did not authorize a new grant of the lands as waste and unappropriated. This being the case at the time of revolution, when the commonwealth succeed[ed] to the royal rights…in the opinion of the court, the Indian title did not impede either the power of the legislature to grant the land to officers and soldiers, or to the location of the lands on treasury warrants, the grantee in either case must risk the event of the Indian claim, and yield to it if finally established, or have the benefit of a former or future extinction thereof.

Weiser v. Moody, 2 Yeat’s 127, 127-8 (Penn. sc) (1796). The court declared their opinion to the jury, that if the late proprietaries, or their officers, knew that the lands surveyed for Conrad Weiser, lay out of the then Indian purchases, and granted them under full knowledge thereof, the patent would enure for the benefit of the grantee, when the lands came afterwards to be purchased from the Indians; and the proprietaries could not pass the title to a stranger.…[But] it cannot be presumed that the proprietary officers knew the lands surveyed for Conrad Weiser to be without the limits of their purchases [from the Indians].…If the King is deceived in his grant, it will be avoided. Any contract or deed will be vitiated by a legatio falsi sive suppressio veri.

Sherer v. McFarland, 2 Yeat’s 124, 225, 226 (Penn. scr) (1797). We are no enemies to bona fide improvements, restricted within rational limits. But these were never deemed to extend beyond land purchased from the Indians. Such as system would be wild, as well as highly impolitic, and would tend to deluge the country in blood, by provoking the savage nations to hostilities.…It must be admitted, that the lords of the soil had the exclusive right of disposing of their lands in their own mode.

Fletcher v. Peck, 6 Cranch’s 87, 142-3 (1810). The majority of the Court is of opinion that the nature of the Indian title, which is certainly to be respected by all courts, until it has been legitimately extinguished, is not such as to be absolutely repugnant to seisin in fee on the part of the state.

Johnson v. McIntosh, 8 Wheat. 543, 574, 585, 588, 591, 592, 596 (1823). [The different nations of Europe] claimed and exercised, as a consequence of their ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been understood by all, to convey a title to the grantees, subject only to the Indian right of occupancy.…They were admitted to be the rightful occupants of the soil, with a legal as well as a just claim to retain possession of it, according to their own discretion.… While the different nations of Europe respected the right of the natives, as occupants, they asserted the ultimate dominion to be in themselves; and claimed and exercised, as a consequence of this ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been well understood by all, to convey a title to the grantees, subject only to the Indian right of occupancy.…It has never been doubted, that either the United States, or the several States, had a clear title to all the lands within the boundary lines described in the treaty, subject only to the Indian right of occupancy, and that the exclusive power to extinguish that right, was vested in that government which might constitutionally exercise it.…All our institutions recognize the absolute title of the crown, subject only to the Indian right of occupancy.…[T]he Indian inhabitants are to be considered merely as occupants, to be protected, indeed, while in peace, in the possession their lands, but to be incapable of transferring the absolute fee to others.…[T]he Indian title, which, although entitled to the respect of all Courts until it should be extinguished, was declared not to be absolutely repugnant to a seisin in fee on the part of the State. …The title, subject only to the right of occupancy by the Indians, was admitted to be in the king, as was his right to that title. The lands, then, to which this proclamation referred, were lands which the king had had a right to grant, or to reserve for the Indians.
Danforth v. Wear, 9 Wheat. 673, 675, 677 (1824). As to lands surveyed within the Indian boundary, this Court has never, hesitated to consider all such surveys and grants as wholly void…[although it was argued that the State grant] was only suspended by the Indian title, and attached legally and effectually to the soil, as soon as the interposing title of the Indians was removed…the inviolability of the Indian territory is fully recognized.
Cornet v. Winton, 2 Yerger Tenn. ca 129, 149 (1826). …the Indian nation was no party to this grant; its usufructory title was not thereby affected. North Carolina had no right to take it from the Indians for Stuart’s benefit, without their consent; this consent they have not given, and therefore no right to prosecute this action to recover the possession of the land has ever vested in Stuart; hence he must fail upon the weakness of his own title.
Cherokee Nation v. State of Georgia, 5 Pet. 1, 17, 49, 76 (1831). Though the Indians are acknowledged to have an unquestionable, and, heretofore, unquestioned right to the lands they occupy, until that right shall be extinguished by a voluntary cession to our government; yet it may well be doubted whether those tribes which reside within the acknowledged boundaries of the United States can, with strict accuracy, be denominated foreign nations. They may, more correctly, perhaps, be denominated domestic dependent nations. They occupy a territory to which we assert a title independent of their will which must take effect in point of possession when their right of possession ceases. Meanwhile they are in a state of pupilage. Their relation to the United States resembles that of a ward to his guardian.…While the different nations of Europe respected the rights of the natives as occupants they asserted the ultimate dominion to be in themselves; and claimed and exercised as a consequence of this ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been understood by all to convey a title to the grantees, subject only to the Indian right of occupancy.…They have not stipulated to part with that right (of occupancy); and until they do, their right to the mines stands upon the same footing as the use and enjoyment of any other part of their territory.

Worcester v. Georgia, 6 Pet. 515, 542, 544, 545, 546, 552, 553, 559, 560, 583 (1832).…discovery gave title to the government by whose subjects or by whose authority it was made, against all other European governments.…This principle…gave…the sole right of acquiring the soil and making settlements on it…It regulated the right given by discovery among the European discoverers; but could not affect the rights of those already in possession, either as aboriginal occupants, or as occupants by virtue of a discovery made before the memory of man. It gave the exclusive right to purchase, but did not found that right on a denial of the right of the possessor to sell. The relation between Europeans and the natives was determined in each case by the particular government which asserted and could maintain this preemptive privilege in the particular place. The United States succeeded to all the claims of Great Britain, both territorial and political; but no attempt, so far as is known, has been made to enlarge them.…So with respect to the word “hunting grounds.” Hunting was at that time the principle occupation of the Indians, and their land was more used for that purpose than for any other. It could not, however, be supposed, that any intention existed of restricting the full use of the lands they reserved. To the United States, it could be matter of no concern, whether their whole territory was devoted to hunting grounds, or whether an occasional village, an occasional corn field, interrupted and gave some variety to the scene. These terms had been used in their treaties with Great Britain and had never been misunderstood. They had never been supposed to imply a right in the British government to take their lands, or to interfere with their internal government…This was the exclusive right of the purchasing such lands as the natives were willing to sell.…These grants asserted a title against Europeans only, and were considered as blank pieces of paper so far as the rights of the natives were concerned.…The Indian nations had always been considered as distinct, independent political communities, retaining their original natural rights, as the undisputed possessors of the soil, from time immemorial, with the single exception of that imposed by irresistible power, which excluded them from intercourse with any other European potentate than the first discoverer of the coast of the particular region claimed; and this was a restriction which those European potentates imposed on themselves, as well as on the Indians…the Indian nations possessed a full right to the lands they occupied…Except by compact we have not even claimed a right of way through the Indian lands.

Mitchell v. United States, 9 Peter’s 711, 745, 746, 749, 755 (1835). We come now to consider the nature and extent of the Indian title…Indian possession or occupation was considered with the reference to their habits and modes of life; their hunting grounds were as much in their actual possession as the cleared fields of the whites; and their right to its exclusive enjoyment in their own way, and for their own purposes, were as much respected, until they abandoned them, made a cession to the government, or an authorized sale to individuals…One uniform rule seems to have prevailed…by their laws; that friendly Indians were protected in the possession of the lands they occupied, and were considered as owning them by a perpetual right of possession in the tribe or nation inhabiting them, as their common property, from generation to generation, not as the right of the individuals located on particular spots. Subject to this right of possession, the ultimate fee was in the crown and its grantees, which could be granted by the crown or colonial legislatures while the lands remained in the possession of the Indians, though possession could not be taken without their consent. Individuals could not purchase Indian lands without permission or licence from the crown, colonial governors, or according to the rules prescribed by colonial laws; but such purchases were valid with such licence, or in conformity with the local laws; and by this union of the perpetual right of occupancy with the ultimate fee, which passed from the crown by the licence, the title of the purchaser became complete.…The King waived all rights accruing by conquest or cession, and thus most solemnly acknowledged that the Indians had rights of property they could cede or reserve, and that the boundaries of his territorial rights should be such, and such only, as were stipulated by these treaties. This brings into practical operation another principle of law settled and declared in the case of Campbell v. Hall, that the proclamation of 1763, which was the law of the provinces ceded by treaty of 1763, was binding on the king himself, and that a right once granted by a proclamation could not be annulled by a subsequent.…[L]and were of two descriptions: such as had been ceded to the king by the Indians, in which he had full property and dominion, and passed in full property to the grantee; and those reserved and secured to the Indians, in which their right was perpetual possession, and his the ultimate reversion in fee, which passed by the grant, subject to the possessory right… This proclamation was also the law of all the North American colonies in relation to crown lands.

New Orleans v. Armas, 9 Pet. 224, 236 (1835). [I]t is a principle appli​cable to every grant, that it cannot affect pre-existing title.

New Orleans v. United States, 35 us 662, 730 (1836). It would be a dangerous doctrine to consider the issuing of a grant as conclusive evi​dence of right in the power which issued it. On its face it is conclusive, and cannot be controverted; but if the thing granted was not in the grantor, no right passes to the grantee.
United States v. Fernandez, 35 us 303, 305 (1836). Nor does there ap​pear to have been any restriction on the powers of the governor to make grants of land under Spain, other than those imposed upon the gover​nors of Great Britain: both made grants without regard to the land being in the possession of the Indians: they were valid to pass the right of the crown, subject to their right of occupancy:…
Clark v. Williams, 36 Mass. r. 499, 500, 501 (1837). The object of this statute manifestly was, to secure the Indians from being deceived and imposed upon, and to enable the government to avail themselves of the full benefit of the crown grant of the lands to themselves and their grantees, by giving them the exclusive privilege of extinguishing and acquiring the Indians’ right of occupancy…[W]e think it manifest, that this law was made for the personal relief and protection of the Indians, and it is to be limited in its operation. It is to be used as a shield, not as a sword.

Godfrey v. Beardsley, 2 McLean 412, 416 (Ind.) (1841). The Indian right is that of occupancy; and, until this right shall be extinguished by purchase, no possession can be taken. It is also admitted, that a mere reservation of the Indian right to a certain part, within the described boundaries, leaves the right reserved, as it stood before the cession.

Balliot v. Bauman, 5 Penn. 150, 154, 155 (1843). A patent is not operative against the rights of a third person existing before the issuing of the patent. He may show that his right is better than the one who obtained the patent and for that purpose may inquire into the prior title of the patentee.…[and] show his own equitable title is better. The patent conveys the full legal title of the state.

Brown v. Wenham, 10 Metcalf 496, 498 (Mass. sc)(1843). The provincial St.13 Wm 3, (1701,) entitled “an act to prevent and make void clandestine and illegal purchases of lands from the Indians,” rendered void, as the foundation of title, all deeds made by Indians, without the license or approbation of the legislature, after the year 1633. [“St.13 Wm 3, (1701,)” is an alternative citation for An Act to prevent and make void clandestine and illegal purchases of lands from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11.]

Coleman v. Tish-Ho-Mah, Smedes & m. 40, 48 (Miss. hcea) (1844). Theirs was a right to retain possession, and to use it according to their own discretion, though not to dispose of the soil except to the government. That claimed the ultimate dominion, and the exclusive right to grant the soil, subject to the Indian right of occupancy.

Ogden v. Lee, 6 Hill’s 546, 548, 549 (nysc) (1844). The European governments whose people discovered and made settlements in North America, claimed the sovereignty of the country, and the ultimate title, but not the immediate right of possession, to all lands within their re​spective limits. Upon the principle laid down by Vattel, (B. 1, & 81, 209,) they might have asserted a larger right; for the natives lived by fishing and hunting, without converting to the purposes of agriculture any considerable portion of the of the vast tracts of the country over which they wandered. But the Europeans pursued the more just and politic course of acquiring the Indian title by purchase. The claim which they set up and asserted amounted to little more than a right of preemption, or the right of purchasing from the Indians all the lands within the bounds of their respective discoveries, to the exclusion of all other nations. It is true that the British crown granted charters and issued patents for large tracts of land before the Indian right had been extinguished; and these instruments purported to convey the property in fee. It was so of the grant made by Charles the second to his brother the duke of York in 1664, which included all the territory now constituting the states of New-York and New-Jersey. But these grants were not intended to convey, and the grantees never pretended that they has acquired an absolute fee in the land. They neither took nor claimed any thing more than the ultimate fee, or the right of dominion after the Indian title should be extinguished. And so far as the state of New-York is concerned, I am happy to say, that beyond what may have been acquired by conquest in lawful war, the Indians have never been deprived of a single foot of land without their voluntary consent. Their title by occupancy has been uniformly acknowledged, both by the colonial and state governments, from the first settlement of the country down to the present day; and it cannot now be successfully questioned in the judicial tribunals.

Stockton v. Williams, 1 Mich. r. 546, 560 (sc) (1845). The power of the government to grant the soil while in the possession of the Indians, and subject to their right of occupancy, is a proposition which has long since been settled by a series of decisions of authority.

Fellows v. Lee, 5 Denio 628 (nyce) (1846).…the Indian title to lands is an absolute fee, and that the pre-emption right conceded to Massachusetts, was simply a right to acquire by purchase from the Indians their ownership of the soil, whenever they should chose to sell it.

Montgomery v. Ives, 13 Smedes & m. 161, 174-5 (Miss. hcea) (1849). Let us refer to the proclamation of George iii… “that it is just, and reasonable, and essential to our interest and the security of our colonies, that the several nations or tribes of Indians, with whom we are connected, and who live under our protection, should not be disturbed in the possession of such parts of our dominions and territories, as not having been ceded to, or purchased by us, are reserved to them, or any of them, as their hunting grounds.” It then goes on to declare, that no governor, in any of the said provinces, shall presume, “upon any pretence whatever, to grant warrants of survey, or pass any patents for lands, beyond the bounds of their respective governments, as described by their commissions.” It farther declares, “that, for the present, all the lands not included within the limits of said new governments, shall be reserved to under the sovereignty, protection and dominion of the crown, and forbids all purchases and settlements beyond those limits without special leave and license first obtained.” It goes on still farther to declare a principle which seems to have been adhered to ever since, “that no private person do make purchase of any land from any Indians, but that the same shall be purchased only for the government, in the name of the sovereign, at some public meeting of the Indians.” This principle, the offspring of a just and enlightened policy, became incorporated into the intercourse of England, with the Indian tribes, and has been adopted and pursued by our own government, in all its transactions with them.…On this part of the proclamation of 1763, the Supreme Court of the United States say, “This reservation is a suspension of the powers of the royal governor, within the territory reserved.” Fletcher v. Peck, 6 Cranch, 142. It is because of this suspension, which existed at the date of this grant, that we think it has no intrinsic validity. It is an established principle in our jurisprudence, that a grant of land on which the Indian title has not been extinguished, is void. Danforth v. Wear, 9 Wheat. 676.
Breaux v. Johns, 4 Louisiana r. 141, 143 (1849). These grants convey a title to the grantees, subject only to the Indian right of occupancy.
Gaines v. Nicholson, 9 How. 356, 365 (1850). No previous grant of Congress could be paramount, according to the rights of occupancy which this government has always conceded to the Indian tribes within her jurisdiction. [The reservation] was so much carved out of the Territory ceded, and remained to the Indian occupant, as he never parted with it. He holds, strictly speaking, not under the treaty of cession, but under his original title, confirmed by the government in the act of agreeing to the reservation.
Marsh v. Brooks, 49 us  223, 232 (1850).…Indian title consisted of the usufruct and right of occupancy and enjoyment; and, so long as it continued, was superior to and excluded those claiming the reserved lands by patents made subsequent to the ratification of the treaty; they could not disturb the occupants under the Indian title. That an action of ejectment could be maintained on an Indian right to occupancy and use, is not open to question.
People v. Dibble, 18 Barbour’s nyscr 412, 418 (1854). The object of the law, with various other laws of the state, was to protect the indians to quiet them and render them secure.

Scott v. Sandford, 19 How. 393, 403, 404, 405, 407, 420, 426, 432, 435, 449, 450, 452, 460, 483, 484, 485, 501, 506, 508, 509, 513, 520 (1857). The question is simply this: can a negro, whose ancestors were imported into this country and sold as slaves, become a member of the political community formed and brought into existence by the Constitution of the United States, and as such entitled to all the rights and privileges, and immunities guaranteed by that instrument to the citizen?…The situation of this population was altogether unlike that of the Indian race. The latter, it is true, formed no part of the colonial communities, and never amalgamated with them in social connections or government. But although they were uncivilized, they were yet a free and independent people, associated together in nations or tribes, and governed by their own laws. Many of these political communities were situated in territories to which the white race claimed the ultimate right of dominion. But that claim was acknowledged to be [404] subject to the right of the Indians to occupy it as long as they thought proper, and neither the English nor colonial Governments claimed or exercised any dominion over the tribe or nation by whom it was occupied, nor claimed the right to the possession of the territory, until the tribe or nation consented to cede it. These Indian governments were regarded and treated as foreign Governments as much as if an ocean had separated the red man from the white; and their freedom has constantly been acknowledged, from the time of the first immigrants to the English colonies to the present day, by the different Governments which succeeded to each other. Treaties have been negotiated with them, and these Indian political communities have always been treated as foreigners not living under our Government. It is true that the course of events has brought the Indian tribes within the limits of the United States under the subjection of the white race; and it has been found necessary, for their sake as well as our own, to regard them as in a state of pupilage, and to legislate to a certain extent over the territory they occupy. But they may, without doubt, like the subjects of any foreign Government, be naturalized by the authority of Congress, and become citizens of a State, and of the United States; and if an individual should leave his nation or tribe, and take up abode among the white population, he would be entitled to all the rights and privileges which would belong to any emigrant from any other foreign people…[405] It is not the province of the court to decide upon the justice or injustice, the policy or impolicy, of these laws. The decision of that question belonged to the political or law-making power; to those who formed this sovereignty and framed the Constitution. The duty of the Court is to interpret the instrument they have framed, with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent and meaning when it was adopted.…[407] It is difficult at this day to realize the state of public opinion in relation to that unfortunate race [Africans], which prevailed in the civilized and enlightened portions or the world at the time of the Declaration of Independence, and when the Constitution of the United States was framed and adopted. But the public history of every European nations displays it in a manner too plain to be mistaken. They had for more than a century before been regarded as beings of an inferior order, and altogether unfit with the white race, either in social or political relations; and so far inferior, that they had no rights which the white man was bound to respect:…[420] Congress might…have authorized the naturalization of Indians, because they were aliens and foreigners. But, in their untutored and savage state, no one would have thought of admitting them as citizens in a civilized community. And, moreover, the atrocities they have recently committed, when they were allies of Great Britain in the Revolutionary war, were yet fresh in the recollection of the people of the United States, and they were even guarding themselves against the threatened renewal of Indian hostilities. No one would have supposed then that any Indian would ask for, or was capable of enjoying, the privileges of an American citizen, and the word was not used with any particular reference to them. Neither was it used with any reference to the African race imported into or born in this country; because Congress had no power to naturalize them, and therefore no there was no necessity for using particular words to exclude them.…[426] No one, we presume, supposes that any change in public opinion or feeling, in relation to this unfortunate race [African slaves], in the civilized nations of Europe or in this country, should induce this court to give to the Constitution a more liberal construction in their favor than they were intended to bear when the instrument was framed and adopted. Such an argument would be altogether inadmissible in any tribunal called upon to interpret it. If any of its provisions are deemed unjust, there is a mode prescribed in the instrument itself by which it may be amended; but while it remains unaltered, it must be construed now as it was understood at the time of its adoption.…Any other rule would abrogate the judicial character of this court, and make it the mere reflex of the popular opinion or passion of the day. This court was not created by the Constitution for such purposes. Higher and graver trusts have been confided to it, and it must not falter in the path of duty.…And upon a careful consideration of the subject, Dredd Scott was not a citizen of Missouri within the meaning of the Constitution of the United States, and not entitled as such to sue in its courts;…[432] The act of Congress, upon which the plaintiff relies, declares that slavery and involuntary servitude, except for punishment for crime, shall be forever prohibited in all the part of the territory ceded by France, under the name Louisiana,…and the difficulty which meets us at the threshold of this part of the enquiry is, whether Congress was authorized to pass this law under any of the powers granted to it by the Constitution; for if the authority was not given by that instrument, it is the duty of this court to declare it void and inoperative, and incapable of conferring freedom upon any one who is held as a slave under any one of the United States…[435]…this Government was to be carefully limited in its powers, to exercise no authority beyond those expressly granted by the Constitution, or necessarily to be implied from the language of the instrument, and the objects it was intended to accomplish;…[449] It has no power of any kind beyond it; and it cannot, when it enters a Territory of the United States, put off its character, and assume discretionary or despotic powers, which the Constitution denied to it…[450]…and the Federal Government can exercise no right power over his person or property beyond what the instrument confers, nor lawfully deny any right which it has reserved…And no laws or usages of other nations, or reasoning of statesmen or jurists upon the relations of master and slave, can enlarge the powers of the Government, or take from the citizens the rights they have reserved. [452] Upon these considerations, it is the opinion of the court that the act of Congress which prohibited a citizen from holding or owning property of this kind in the territory of the United States north of the line mentioned, is not warranted by the Constitution, and is therefore void;…[460] Every State or nation possesses an exclusive sovereignty and jurisdiction within her own territory; and, her laws affect and bind all property and persons residing within it…And it is equally true, that no State or nation can affect or bind out of its territory, or persons not residing within it.…[480]…to change or to abolish a fundamental principle of the society, must be the act of the society itself—of the sovereignty; and that none other can admit to the participation of that high attribute. [483]…each nation should be left in the peaceable enjoyment of that liberty which she inherits from nature…power or weakness does not make any difference. A small republic is no less sovereign than the most powerful kingdom…[484]and no one nation is entitled to dictate a form of government or religion, or a course of internal policy, to another. [485] Sovereignty, independence, and a perfect right of self-government, can signify nothing less than a superiority to and exemption from all claims of extraneous power, however expressly they may be asserted, and render all attempts to enforce such claims merely attempts at usurpation. [501] But the recognition of a plenary power in Congress to dispose of the public domain, or to organize a Government over it, does not imply a corresponding authority to determine the internal policy, or to adjust the domestic relations, or the persons who may lawfully inhabit the territory in which it is situated.…[506] This [the inflation of federal plenary jurisdiction] proceeds from a radical error, which lies at the foundation of much of this discussion. It is, that the Federal Government may lawfully do whatever is not directly prohibited by the Constitution. This would have been a fundamental error, if not amendments to the Constitution had been made. But the final expression of the will of the people of the States, in the 10th amendment, is, that the powers of the Federal Government are limited to grants of the Constitution. [508] In Pollard’s Lessee v. Hagan, (3 How., 212,) the court say; “The United States have no constitutional capacity to exercise municipal [509] jurisdiction, sovereignty, or eminent domain, within the limits of a State or elsewhere, except in cases where it is delegated, and the court denies the faculty of the Federal Government to add to its powers by treaty or compact.” [513]…a power to make rules and regulations respecting the public domain does not confer a municipal sovereignty over persons and things upon it. [520] The King of Great Britain, by his proclamation of 1763, virtually claimed that the country west of the mountains had been conquered from France, and ceded to the Crown of Great Britain by the treaty of Paris of that year, and he says: “We reserve it under our sovereignty, protection and dominion, for the use of the Indians.” This country was conquered from the Crown of Great Britain, and surrendered to the United States by the treaty of peace of 1783.

Fellows v. Denniston, 23 ny 420, 423, 428, 431 (ca)(1861). The nature of the aboriginal title, and that of the State within which the lands lie, has been so often defined by judicial determination that no time need now be spent on it. (Johnson v. McIntosh, 8 Wheat., 543; Fellows v. Ellsworth, 6 Hill, 546; S.C., 5 Denio, 528.) The Indian nation, in a collective or national capacity, has the right of occupancy of the land, but no power to sell or in any way dispose of it to others, except to the State, or to persons authorized by it to purchase; and the government of the State has the ultimate right of the soil, or title in fee simple, subject to the Indian right of occupancy. The right to purchase the Indian claim, or, in the language usually employed, to extinguish the Indian title, thus existing in the State or in its grantees, is usually called the right of preemption.…If the purchaser acquires no right to interfere with the Indian occupancy, the subject of his purchase is limited to the title of the grantees under the State of Massachusetts; and he acquires nothing more. This, we have seen, is the right of preemption, and perhaps it embraces also a technical fee; but, as it does not embrace the Indian right of occupancy, but expressly excludes it, and that is the only right which the Indians had, it is clear that they are not prejudiced by the tax or by any sale which may take place pursuant to it. The title of the grantees under Massachusetts to these lands, before the extinguishment of the Indian title, subject as it was to the right of possession remaining in the Indians for an indefinite period, was not liable to taxation and sale under the general laws of the State relative to the assessment of taxes.… Each of the three Constitutions successively adopted by the people of the State has contained a provision like that in the first Constitution, which was in these words: “No contracts or purchases for the sale of lands made since the 14th day of October, a.d. 1775, or which may be hereafter made with or of the said Indians, within the limits of this State, shall be binding on the said Indians, or be deemed valid, unless made either under the authority and with the consent of the Legislature of this State.”

United States v. Foster, 2 Bissell’s 377, 377 (Wisc. Cir. Ct.) (1870). It may be doubted whether this reservation can be sold by the United States in the present condition of the title, even by act of Congress, without the consent of the Indians themselves, but it is certain that it cannot be without an express law; and if the precedents which have always existed in such cases should be followed, it cannot, and ought not to be sold by the Government, until the rights of the Indians are purchased, and with their free consent.

Minter v. Shirley, 3 Miss. 376, 381, 382 (1871). The right to acquire and extinguish their title pertained exclusively to the United States, therefore purchases, made from them separately, or as tribes, were null and void.…The several acts of congress, in reference to the survey and sale of the public lands, distinctly keep in view the fact “that the Indian title must first have been extinguished, and acquired by the United States, before individual right to any part of the soil can be derived and vested.”

Holden v. Joy, 84 us 211, 244 (1872). Obviously this principle regulated the right conceded by discovery among the discoverers, but it did not affect the rights of those already in possession, either as aboriginal occupants or as occupants by virtue of a more ancient discovery. It gave the exclusive right to purchase, but did not found that right on a denial of the right of the possessor to sell.…Unmistakably their title was absolute, subject only to the preemption right of purchase acquired by the United States as the successors of Great Britain, and the right also on their part as successors of the discoverer to prohibit the sale of the land to any other governments or their subjects, and to exclude all other governments from any interference in their affairs.

Lara v. us, 541 us
(2004)(Thomas, j.) In my view, the tribes either are or are not separate sovereigns, and our federal Indian law cases untenably hold both positions simultaneously.… In 1871, Congress enacted a statute that purported to prohibit entering into treaties with the “Indian nation[s] or tribe[s].” 16 Stat. 566, codified at 25 usc §71. Although this Act is constitutionally suspect (the Constitution vests in the President both the power to make treaties, Art. ii, §2, cl. 2, and to recognize foreign governments, Art. ii, §3; see, e.g., United States v. Pink, 315 us 203, 228-230 (1942)), it nevertheless reflects the view of the political branches that the tribes had become a purely domestic matter. To be sure, this does not quite suffice to demonstrate that the tribes lost their sovereignty. …Federal Indian policy is, to say the least, schizophrenic. And this confusion continues to infuse federal Indian law and our cases. ((note 4)…this is precisely the confusion that I have identified and that I hope the Court begins to resolve.) …I believe we must examine more critically our tribal sovereignty case law. Both the Court and the dissent, however, compound the confusion by failing to undertake the necessary rigorous constitutional analysis. I would begin by carefully following our assumptions to their logical conclusions and by identifying the potential sources of federal power to modify tribal sovereignty.…I do, however, agree that this case raises important constitutional questions that the Court does not begin to answer. The Court utterly fails to find any provision of the Constitution that gives Congress enumerated power to alter tribal sovereignty…and I would be willing to revisit the question.…The Federal Government cannot simultaneously claim power to regulate virtually every aspect of the tribes through ordinary domestic legislation and also maintain the tribes possess anything resembling “sovereignty.” The Court should admit that it has failed in its quest to find a source of congressional power to adjust tribal sovereignty. Such an acknowledgement might allow the Court to ask the logically antecedent question whether Congress (as opposed to the President) has this power. A cogent answer would serve as the foundation for the analysis of the sovereignty issues posed by this case. We might find that the Federal Government cannot regulate the tribes through ordinary domestic legislation and simultaneously maintain that the tribes are sovereigns in any meaningful sense. But until we begin to analyze these questions honestly and rigorously, the confusion that I have identified will continue to haunt our cases.

Canada

Royal Proclamation of 1763. The several Nations or Tribes of Indians with whom We are connected and who live under our Protection should not be molested or disturbed in the Possession of such Parts of Our Dominions and Territories as not having been ceded to or purchased by Us are reserved to them as their Hunting Grounds.

Campbell v. Hall, (1774), 98 er 848, 898 (jcpc). If the King has power (and when I say the King, I mean in this case to be understood "without the concurrence of Parliament") to make laws for a conquered country, this being a power subordinate to his own authority, as a part of the supreme Legislature in Parliament, he can make none which are contrary to fundamental principles.

John Elmsley, Chief Justice of Upper Canada, "Report to the Executive Council of Upper Canada dated October 22, 1798, pac, rg1, e1, v46, State Book 'b', pp. 210-14. It is no secret to any person at all acquainted with the present state of Indian Affairs that the aborigines of this Part of His Majesty's American Dominions are beginning to appreciate their lands not so much by the use which they themselves, as by the value at which they are estimated by those who purchase them, and either cultivate them, or dispose of them in their natural state. It is equally notorious, that if the Indians wanted penetration to make the discovery, there are a great many persons of European origin who have attached themselves to the several Tribes which surround us, and will not fail to inform them that the value of any article depends as much upon its importance to the purchaser, as on its usefulness to the present possessors.


But if this were doubtful now, when the lands purchased from the Indians are distributed among His Majesty's Subjects at a Fee hardly exceeding the prime cost of them, it cannot possibly remain so when the Indians discover as they unquestionably will, that the purchases made from them are to be converted into a source of Revenue to ourselves—slow as their progress is towards civilization they are perfectly apprised of the value of money and of its use in maintaining them in those habits of indolence and intemperance to which most of them are more or less inclined.


In order to therefore to exercise that foresight which our Indian neighbours are beginning to learn, and in which it certainly cannot be our interest to promote their improvement, we submit for your Honour's consideration the propriety of suspending the promulgation of the plan which has been laid down for us until we can make a purchase sufficiently large to secure for us the means of extending the population and encreasing the strength of the Provinces so far as to enable us before our stock is exhausted to dictate instead of soliciting the terms on which future acquisitions are to be made.
Cameron v. Kyte, (1835), 12 er 678, 682 (jcpc). If a Governor had, by virtue of that appointment, the whole sovereignty of the Colony delegated to him as a Viceroy, and represented the King in the government of that Colony, there would be good reason to content that an act of sovereignty done by him would be valid and obligatory upon the subject living within his government, provided the act would be valid if done by the Sovereign himself…But if the Governor be an officer, merely with a limited authority from the Crown, his assumption of an act of sovereign power, out of the limits of the authority so given to him, would be purely void, and the Courts of the Colony over which he presided could not give it any legal effect. We think the office of the Governor is of the latter description, for no authority or dictum has been cited before us to show that a Governor can be considered as having the delegation of the whole Royal power, in any colony, as between him and the subject, when it is not expressly given by his commission. And we are not aware that any commission to colonial governors conveys such an extensive authority…" [N.B. this precedent establishes the same principle for Ontario as did Scott v. Sandford, 19 How. 393 (1857) relative New York, namely, non-native institutions of law and government do not have Plenum Dominium (plenary jurisdiction) but, rather, have only the constitutionally-delegated jurisdiction to treat with the Indigenous sovereign for the contractual acquisition of the greater power.]

Bown v. West, (1846), 1 e&a 117, 118 (Upper Canada). The government, we know, always made it their care to protect the Indians, so far as they could, in the enjoyment of their property, and to guard them against being imposed upon and dispossessed by the white inhabitants…we cannot be supposed to be ignorant of the general policy of the government, in regard to the Indians, so far as has been manifest from time by orders of council and proclamations, of which all people were expected and required to take notice.
Constitution, 1867, s. 90.…Disallowance of Acts,…shall extend and apply to the Legislatures of the several Provinces…s. 91(24)…the exclusive Legislative authority of the Parliament of Canada extends to…Indians, and lands reserved for the Indians. s. 92(13). In each Province the Legislature may exclusively make Laws in relation to Property and Civil Rights within the Province. s. 109. All Lands…shall belong to the several Provinces…subject to…any Interest other than that of the Province in the same. s. 129. Except as otherwise provided by this Act, all Laws in force…at the Union, shall continue in Ontario…as if the Union had not been made. s. 132. The Parliament and Government of Canada shall have all Powers necessary or proper for performing the Obligations of Canada or of any Province thereof, as Part of the British Empire, towards Foreign Countries, arising under Treaties between the Empire and such Foreign Countries.

Connelly v. Woolrich, (1867), 11 lcj 197, 205-07 (sc Quebec), affirmed (1869), rlos 356-7 (ca Quebec).…will it be contended that the territorial rights, political organization such as it was, or the laws of the Indian tribes, were abrogated—that they ceased to exist when these two European nations began to trade with the aboriginal occupants? In my opinion, it is beyond controversy that they did not—that so far from being abolished, they were not even modified in the slightest degree in regard to the civil rights of the natives. As bearing upon this point, I cannot do better than to cite the decision of learned and august tribunal—the Supreme Court of the United States. In the celebrated case of Worcester against the State of  Georgia, (6th Peters Reports, pages 515-542), Chief Justice Marshall—perhaps one of the greatest lawyers of our times—in delivering the judgment of the Court, said:

America, separated from Europe by a wide ocean, was inhabited by a distinct people, divided into separate nations, independent of each other and of the rest of the world, having institutions of their own, and governing themselves by their own laws. It is difficult to comprehend the proposition, that the inhabitants of either quarter of the globe could have rightful original claims of dominion over the inhabitants of the other, or the lands they occupied; or that the discovery of either by the other should give the discoverer rights in the country discovered, which annulled the pre-existing rights of its ancient possessors.


After lying concealed for a series of ages, the enterprise of Europe, guided by nautical science, conducted some of her adventurous sons into this western world. They found it in the possession of a people who had made small progress in agriculture or manufactures, and whose general employment was war, hunting and fishing.


Did these adventurers, by sailing along the coast, and occasionally landing on it, acquire for the several governments to whom they belonged, or by whom they were commissioned, a rightful property in the soil, from the Atlantic to the Pacific; or rightful dominion over the numerous people who occupied it? Or has nature, or the Creator of all things, conferred these rights over hunters and fishermen, on agriculturalists and manufacturers?


But power, war, conquest give rights, which after possession, are conceded by the world; and that can never be controverted by those on whom they descend. We proceed, then, to the actual state of things, having glanced at their origin, because holding it in our recollection might shed some light on existing pretensions.


The great maritime powers of Europe discovered and visited different parts of this continent at nearly the same time. The object was too immense for any of them to grasp the whole; and the claimants too powerful to submit to the exclusive or unreasonable pretensions of any single potentate. To avoid bloody conflicts, which might terminate disastrously for all, it was necessary for the nations of Europe to establish some principle which all would acknowledge, and which should decide their respective rights as between themselves. This principle, suggested by the actual state of things, was, "that discovery gave title to the government by whose subjects or by whose authority it was made, against all other European governments, which title might be consummated by possession." Johnson vs. McIntosh, 8 Wheaton's Rep., 543.


This principle, acknowledged by all Europeans, because it was in the interest of all to acknowledge it, gave to the nation making the discovery, as its inevitable consequence, the sole right of acquiring the soil and of making settlements on it. It was an exclusive principle which shut out the right of competition among those who had agreed to it; not one that could annul the previous rights of those who had not agreed to it. It regulated the right given by discovery among the European discoverers, but could not affect the rights of those already in possession, either as aboriginal occupants, or occupants by virtue of a discovery made before the memory of man. It gave the exclusive right to purchase, but did not found that right on a denial of the right of the possessor to sell.


The relation between the Europeans and the natives was determined in each case by the particular government which asserted and could maintain this preemptive privilege in the particular place. The United States succeeded to all, the claims of Great Britain, both territorial and political; but no attempt so far as is known, has been made to enlarge them. So far as they existed merely in theory, or were in their nature only exclusive of the claims of other European nations, they still retain their original character, and remain dormant. So far as they have been practically exerted, they exist; are asserted by the one, and admitted by the other.


Soon after Great Britain determined upon planting colonies in America, the king granted charters to companies of his subjects who associated for the purpose of carrying the views of the crown into effect, and of enriching themselves. The first of these charters was made before possession was taken of any part of the country. They purport, generally, to convey the soil, from the Atlantic to the South Sea. This soil was occupied by numerous and warlike nations, equally willing and able to defend their possessions. The extravagant and absurd idea, that the feeble settlements made on the sea coast, or the companies under whom they were made, acquired legitimate power by them to govern the people or occupy the lands from sea to sea, did not enter the mind of any man. They were well understood to convey the title which, according to the common law of European sovereigns respecting America, they might rightfully convey, and no more. This was the right of purchasing such lands as the natives were willing to sell. The crown could not be understood to grant what the crown did not affect claim; nor was it so understood.********

Certainly it is, that our history furnishes no example, from the first settlement of our country, of any attempt on the part of the crown to interfere with the internal affairs of the Indians, farther than to keep out the agents of foreign powers, who, as traders or otherwise, might seduce them into foreign alliances. The king purchased their lands when they were willing to sell, at a price they were willing to take; but never coerced a surrender of them. He also purchased their alliance and dependence by subsidies; but never intruded into the interior of their affairs, or interfered with their self government, so far as respected themselves only.


Though speaking more particularly of Indian lands and territories, yet the opinion of the Court as to the maintenance of the laws of the Aborigines, is manifest throughout. The principles laid down in this judgment, (and Mr. Justice Story as a Member of the Court concurred in this decision), admit of no doubt.

Connelly v. Woolrich, (1869), rlos 356-7 (ca Quebec). Even the United States are careful to acquire the Indian title, either by purchase or by other conventional means, before occupancy can be allowed, or public grants made.

Order in Council (Canada) of 23 January 1875. The 40th article of the treaty of Capitulation of Montreal, dated 8th September 1760, is to the effect that:

The Savages or Indian allies of His Most Christian Majesty shall be maintained in the lands they inhabit if they choose to remain there.


The Proclamation of King George iii 1763…such parts of our dominions and territories, as not having been purchased by Us, are reserved to them, or any of them as their hunting grounds;…or upon any lands whatever, which not having been ceded to or purchased by us, as aforesaid, are reserved to the said Indians, or any of them…And we do further strictly enjoin and require all persons whatsoever, who may have either wilfully or inadvertently seated themselves upon any lands within the Countries above described, or upon any other lands, which not having been ceded to or purchased by us, are reserved to the said Indians as aforesaid, forthwith to remove themselves from such settlements…


The Undersigned would also refer to the bna Act 1867 Sec. 109, applicable to British Columbia, which enacts that, all lands belonging to the Province shall, belong to the Province "subject to any trust existing in respect thereof, and to any interest other than the Province in the same."…


The Undersigned, therefore, feels it incumbent upon him to recommend that this Act be disallowed.

St. Catherines Milling and Lumber Company Ltd. v. The Queen, (1888), 14 ac 46, 53-55, 60 (jcpc). Whilst there have been changes in the administrative authority, there has been no change since the year 1763 in the character of the interest surrendered by the treaty. The ceded territory was at the time of the Union land vested in the Crown, subject to "an interest other than that of the Province in the same" within the meaning of sect. 109;…the [treaty's] legal consequences …opened up for settlement, immigration, and such other purpose as to Her Majesty might seem fit…there has been all along vested in the Crown a substantial and paramount estate underlying the Indian title, which became a plenum dominium [plenary jurisdiction] whenever that title was surrendered or otherwise extinguished.

ag Ontario v. ag Canada: In re Indian Claims, [1897] ac 199, 210-11 (jcpc). The beneficial interest in the territories ceded by the Indians under the treaties became vested, by virtue of s. 109, in the Province of Ontario.…The effect of the treaties was, that, whilst the title to the lands continued to be vested in the Crown, all beneficial interest in them, together with the right to dispose of them, and to appropriate their proceeds, passed to the Government of the Province.

"An interest other than that of the province in the same" appears to them [their Lordships] to denote some right or interest in a third-party, independent of and capable of being vindicated when in competition with the beneficial interest of the old province.

Appendix B

UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

In re Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh,

Petitioner (Movant Below),

In the matter of a petition for a writ of quo warranto with mandamus and prohibition in aid to McCurn, dcj, and Lowe, mj, in usdcndny 5:82-cv-0783,

Between:

Canadian St. Regis Band of Mohawk Indians, et al,

Plaintiffs,

usa,

Plaintiff-Intervener,

v.

ny, et al,

Defendants.

SUPPLEMENT TO CERTIORARI PETITION

QUO WARRANTO
frap 21(a)(1)

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh

Route 14 (P.O. Box 1016)

Akwesasne, Kanion'ke:haka [13655]TDC

Phone (518) 358-6012 fax 358-6007

EMERGENCY (1)


Subsequent entries and rejections for entry establish the court below has descended into the dust of the arena to the extent treasonably, fraudulently and genocidally of overturning the Constitution.

SUPPLEMENTAL DOCUMENTS


By letter of February 14, 2005, Kanion'ke:haka informed the court below of the prejudicial misrepresentation on the record of the petition for prerogative relief on a dispositive point of ;law alone as an interlocutory appeal relating merely to procedure. The record was not corrected and neither was the objection to the record disclosed on the record. Earlier entries do, however, disclose a pattern of requisitioning corrections by letter.


McCurn, j., then ordered stricken from the record Kanion'ke:haka's motion letter objecting to him concerning Lowe, mj, presiding in relation to non-procedural matters; and then referred the prima facie finally dispositive constitutional question of court jurisdiction to Lowe, mj, as if it were not a substantive issue requiring the prior consent of those materially and substantively affected.


Then, McCurn, j., summarily dismissed the constitutional question as self-evidently unarguable. Kanion'ke:haka earlier had delivered a procedural notice of objection relying upon the same underlying constitutional law. It was ignored then but was recycled to get a finally dispositive ruling in an un-appealable (as of right) procedural law context.


Then, McCurn, j., referred the same constitutional question (as he had just ruled un-arguable) to Lowe, mj., for final disposition, in yet another procedural context, in relation to which the interested person bringing it, Kanion'ke:haka, had just been ruled out of order for lack of legal standing, precisely because the judge has just instructed the magistrate not to address the constitutional law in relation to the question of court jurisdiction just referred.


Kanion'ke:haka additionally delivered to the court, for filing, an objection to the jurisdiction of the magistrate judge. It incorporated by reference a set of documents recently delivered in other jurisdictions presenting the same constitutional question in comparable legal situations. Included was a memorandum (Factum) of law citing and quoting the constitutionally determinative words. Appendix.


This set of material attempted to put back into the case the constitutional law sources that McCurn, j, had just ruled inadmissible in relation to the phony reference to Lowe, j, whose jurisdiction is objected to, and therefore non-existent, except that the objection was returned unprocessed and therefore does not show on the record. It has thusly been cleansed of all of the constitutional sources actually relied upon.


In the excluded (appended hereto) objection and briefing of court Kanion'ke:haka additionally requisitioned a transcript of the proceedings before Lowe, mj, on January 31, 2005. The court below has declined to produce that public record which is available as of right. Kanion'ke:haka as reasonable and probable grounds for inferring the transcript inculcates the participants in a conspiracy of silence in relation to the critical constitutional question of criminal consequence in (almost) the highest place there is in a genuine rule of law society. The reason for the chicanery is to perfect the judicial crimes in progress of treason, fraud and complicity in genocide. The record and the constitutional law are being cleansed and blocked.


In anticipation of the obstruction of justice at the administrative as ordered by McCurn, j, the excluded submission by Kanion'ke:haka asked to be provided with citations for rules relied upon to reject for non-compliance. Instead, the rejection is arbitrary.

ARGUMENT


The record on its face raises a reasonable apprehension of bias based upon the commonality of the federal interest as between the parties, the court administration and the bench.


As a matter of law alone, the suppressed constitutional law precludes the territorial application federal law pending proof a valid treaty of surrender by a duly constituted indigenous government, in existence on the day the Constitution of the United States became the law above all other laws and all persons (including McCurn, j, and Lowe, mj).


The pleaded, and so far undisputed fact is only Kanion'ke:haka qualifies. The others are overturning their own U.S. Constitution in order exchange indigenous sovereingty for a casino consortium under federal law auspices. For the fraud to work, federal law must be made visible to the exclusion of consideration the Constitution's words and precedents. That is treason and fraud.


The genocide is against the sovereign indigenous people.


Genocide is intentional consequence of the aforesaid fraudulent assumption by the judges below of the sovereign power to amend the Constitution in a fundamental and originating particular, by inventing federal sovereingty that precludes constitutional competition in the matter of race rights.

CONCLUSION

The existence of the rule of law is more important than getting off for a share in the stealing of land our land. Therefore please address and account for the heretofore excluded constitutional law, upon which jurisdiction has in the nature of the rule of law in constitutional democracy to be based.

DATE: March 2, 2005.

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh

/s/






Kahentinetha

/s/






Io ke ron onh

Appendix C
Even-dated Notice of Appeal annexed

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

Thurgood Marshall Courthouse at Foley Square 40 Center Street, New York, NY 10006 Telephone 212-857-8500

motion information statement

District Court Dkt. Nos. 5:82-cv-0703
The Canadian St. Regis (Lead) 5: 82-cv-1114 (Member) 5:89
Band of Mohawk Indians
 -cv-0819 (Member)

Mohawk Indians

Dkt. No. 05-0703-CV


v.




The State of New York


Motion for:
Emergency Relief from Judicial Genocide

Set forth below precise, complete statement of relief sought:

Declaration answering the constitutional question, the evasion of which is the cause of the said genocide.

moving party:
opposing party: (Several)

Kanion'ke:haka [etc.]
As on judgment under appeal

[x] frcp 12(h)(3)
infra pp. 4-5

Movant 



moving attorney:

PRO SE


opposing attorney:

Route 14 (P.O. Box 1016)
As on judgment under Akwesasne, Kanion'ke:haka




13655 (518) 358-6012 fax 358-6007

Court-judge/agency appealed from:

Neil P. McCurn, usdc Judge ndny. 06/08/2005 (Dkt. #420)

page 2

motion information statement

form T-1080

Please check appropriate boxes:

for emergency motions pending

Has consent of opposing counsel:

a. been sought below?
[x] No
b. been obtained?
[x] No

Has this relief been previously sought in this Court?





[x] Yes (Continued) [infra p. 3]

Is oral argument requested?




[x] No. Written representations





only

Explanation of emergency:




The fact McCurn, j, did not address the constitutional legislation and precedents establishes his criminally guilty intent.

Signature of Pro Se Movant/Appellant


/s/








Kahentinetha






/s/







Io ke ron onh







Has service been effected? [x] Yes
[JUN 13 2005]

order

it is hereby ordered that the motion is




[  ] granted




[  ] denied

for the court:

roseann b. mackechnie, Clerk of Court

Date:


By:





Form T-1080 (Revised 10/31/02).
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motion information statement

form T-1080

Particulars:
of relief been previously sought in



this Court

U.S. Court of Appeals for the Second Circuit

Docket No.
Caption

Entry Date

05-0703-cv
The Canadian St. Regis
02/11/2005



Band of Mohawk Indians



 v. The State of New York
Certiorari Petition for Writ of Quo Warranto with Mandamus and Prohibition in Aid frap 21(a)(1)

Disposition: Stalled, while the very genocide it seeks to prevent is implemented in the precise fashion predicted, i.e., specifically by criminal willful blindness to the constitutional question answered by the quoted constitutional legislation and precedents, in abrogation of the rule of law's constitutive doctrine stare decisis.

05-1763-cv
The Onondaga Nation
4/27/2005



v. The State of New York
Same emergency prerogative relief requested resulting in the same purposefully stalled disposition as in 05-0703-cv; the purpose being, , to aid and abet rather than to prevent the (predicted) genocide by the so-called "Judges"
 below.
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motion information statement

form T-1080

Rule 10(b)(1)(b) Compliance

CERTIFIED: No viva voce evidence was heard in relation to the point on appeal and, correspondingly, it would not be possible to order a transcript.

Local Rule 27 (j) Compliance

Motions by Pro se Appellant. A motion by a pro se appellant…shall identify each issue that the appellant intends to raise on appeal and shall state, respect to each issue, facts and a brief statement of reasons showing that the issue has likely merit.…

The issue on the appeal herein is restricted to the identical constitutional question as that asked and answered by the appellant/movant Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh on the record below, on the record in 05-0703-cv and 05-1763-cv in this Court, and on the Original Action in the United States Supreme Court (Appendix).

The publicly visible abrogation of the rule of law in aid of genocide by the "judges" below which 05-0703-cv and 05-1763-cv would, if the rule of law were capable
page 5

motion information statement

form T-1080

of functioning in the federal court system, have prevented, has now become an actual event for prosecution. McCurn and Lowe are criminals in relation to the one crime on earth that knows no immunity under the rule of law.


The argument, in terms of Local Rule 27(j), is that since a sitting Supreme Court Justice dictated and invited the particular constitutional question:—therefore, by operation of law alone, "the issue has likely merit" within the meaning of Local Rule 27(j).

The fact that this meritorious legal issue is hard up-against unconstitutional politics and overwhelming power wielded by the visibly politicized federal court system does not signify an inadequacy of "merit" within the meaning of Local Rule 27(j).

Relief Requested on this Motion


Please do what the court below neglected to do, namely, stop rather than commit the genocide, by addressing the constitutional question and dealing with the constitutional legislation and precedents; and, having done, please declare for the Supreme Court's Original Action jurisdiction as forum conveniens.


In the meantime please give a direction that, at the request of movant/appellant Kanion'ke:haka Kaianereh'-ko:wa Kanon'ses:neh, its Brief for the purposes frap 28 shall be the constitutional question raised and previously answered by the movant/appellant and by its title trustee Kahentinetha, Towenino and Katenies, but heretofore ignored.
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motion information statement

form T-1080

JUDGMENT UNDER APPEAL

Order

On January 31, 2005, the Clerk's Office received a "Notice of Jurisdictional Suggestion" from non-party Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh. Doc. 368. By order dated February 18, 2005, pursuant to 28 U.S.C. §636 and Local Rule 72.1, this court referred that Notice to Magistrate Judge Lowe for a Report and Recommendation. Doc. 374. On May 18, 2005, Magistrate Lowe issued his Report, recommending denial of the non-party's motion to dismiss. The non-party timely filed objections thereto. Doc. 419.

After careful review of the thorough and well-reasoned Report and Recommendations of Magistrate Judge Lowe, as well as the non-party's objections thereto, the court finds those objections to be without merit. Accordingly, it hereby ADOPTS in its entirety that may 18, 2005 Report and Recommendation.

IT IS SO ORDERED.
/s/





June 8, 2005

Neil P. McCurn

Syracuse, New York
Sr. U.S. District Court Judge
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motion information statement

form T-1080

NOTICE OF APPEAL


frap 3


Notice is hereby given that Kanion'ke:haka Kaianereh'-ko:wa Kanon'ses:neh, movant below (Dkt. No. 368) in the above-named case (Dkt. Nos. 374, 413, 414, 416, 419), hereby appeals to the United States Court of Appeals for the Second Circuit from the final judgment entered in this action 06/09/2005 (Dkt. No. 420).

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh this 13th of June, 2005:
/s/






Kahentinetha

/s/






Iokerononh
Appendix D

APPENDIX MOTION




No.

In The

Supreme Court of the United States

Kahentinetha, Towenino and Katenies,

Petitioner,
v.

State of New York and United States of America,

Respondents.

Original Action

Motion and Bill of Complaint

Constitution, Article iii, §2, cl. 2

Rule 71.3

Marsh v. Brooks, 49 us  223, 232 (1850)
Kahentinetha, Towenino and Katenies
pro se

Route 14 (Box 1016), Akwesasne, NY 13655

Phone (518) 358-6012 or Fax (518) 358-6007

The Question Presented


Is the reciprocal legislative intent of,

i.
Wampums 17, 25, 36, 44, 45, 58, 92 and 93 of the indigenous Kaianereh'ko:wa constit-ution of what is now all of territorial New York State and beyond;

ii.
Article xi of the Articles of Confederation, 1775; and,

iii.
Articles i, §2, cl.3, i, §10, cl. 1, ii, §2, cl. 2, iii, §2, cl. 2, v, vi, cl. 1, and Amendments x, xiii, §1 and xii, §2 of the Constitution, 1789,

to vest in the Women Title Holders' and this Court, respectively, the indigenous right of occupancy and jurisdiction of self-government and their corresponding remedy of declaratory relief with mandamus and prohibition in aid in lieu of the legal fiction of ejectment, pursuant to Marsh v. Brooks, 49 us  223, 232 (1850)?
TABLE OF CONTENTS

THE QUESTION PRESENTED...............................
i

TABLE OF AUTHORITIES………………………..
ii
MOTION………..…………………………………….
1

BILL OF COMPLAINT……………………………
2

i.
jurisdiction…………………………………
2

ii.
statement of the case……………………..
5

iii.
summary of the argument………………..
7

iv.
argument..…………………….……………
7

(a)
The Six Nations Engagement……………….
7

(b)
Implementation of the Engagement………….
8

(c)
Locus Standi………………………………
10

(d)
The Treason of Federal Standing……..............
11

(e)
Constitutional Modification…………………
14

(f)
The Commerce and Treaty Clauses…….....….
19

(g)
Stare Decisis and Recent Invention…………..
20

(h)
Conclusion to Argument……………………
22

v.

relief requested……………..……………..
23

vi.
the legal reason for allowing the


original action: The jurisprudence of


strict interpretation versus living


tree ideology………..…………………………
23

vii.
the political reason for allowing the


original action: The constitutional basis


for sustainable development…………………..
25

viii.
pro se execution……………………………..
28

TABLE OF AUTHORITIES

Lara v. us, 541 us 193 (2004)(Thomas, j)..…………..
17-19
Marsh v. Brooks, 49 us 223 (1850)………….............
i, 1, 3

Scott v. Sandford, 19 How. 393 (1857)………………
22, 23

MOTION FOR LEAVE

Rule 17(1). This Rule applies only to an action invoking the Court's original juris-diction under Article iii of the Constitution of the United States.…

Article iii, §2, cl. 2. In all Cases… in which a State [emphasis added] shall be Party, the supreme Court shall have original juris-diction. In all other Cases before mentioned, the supreme Court shall have appellate jurisdiction, both as to Law and Fact, with such Exceptions and under such Regulations as Congress shall make.

Contra, 28 usc §1251(a). The Supreme Court shall have original and exclusive jurisdiction of all controversies between two or more States [emphasis added].

Marsh v. Brooks, 49 us  223, 232 (1850). That an action of ejectment
 could be main-tained on an Indian right to occupancy and use, is not open to question.


Take notice of this motion for leave to deliver the following bill of complaint for declaratory relief. Constitution, Article iii, §2, cl. 2; Rules 17 and 20.


The fact is pro se movants are the individuals holding indigenous Title. Bill of Com-plaint.


The argument is that the constitutional legislation identified in the Question Presented precludes the constitutional amendment attempted by 28 usc §1251(a), supra, p. 1.
BILL OF COMPLAINT

I. JURISDICTION

(1).
The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. In all Cases…in which a State shall be a party, the supreme Court shall have original Jurisdiction. In all other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.

Constitution, Art. iii, §1, cl. 1, & iii, §2, cl. 1.


(2).
…Indian title consisted of the usufruct and right of occupancy and enjoyment; and, so long as it continued, was superior to and excluded those claiming the reserved lands by patents made subsequent to the ratification of the treaty; they could not disturb the occupants under the Indian title. That an action of ejectment could be maintained on an Indian right to occupancy and use, is not open to question.

Marsh v. Brooks, 49 us 223, 232 (1850).


(3).
Prior to Independence the original jurisdiction in relation to territorial disputes between the Indigenous Nations and the Colonies vested in the Privy Council.


(4).
The Constitution transferred the Privy Council's jurisdiction to the Supreme Court. Constitution, Article iii, §2, cl. 2:

In all Cases… in which a State shall be a Party, the supreme Court shall have original Jurisdiction. In all other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Con​gress shall make. [Emphasis added.]


(5).
The emphasized phrase modifies this Court's "appellate Jurisdiction" and but can not affect this Court's "original Jurisdiction."


(6).
This Court's original jurisdiction is tailored to jurisdictional disputes between bodies politic; and, as such, it not only exists but must exist upon the 1st principle of the rule of law:—third-party adjudication.


(7).
Justice is by definition precluded if administered by one but never the other of two bodies politic competing for domestic territor-ial jurisdiction. To allot domestic jurisdiction to one party, to constitute the court, prejudges the constitutional question presented.


(8).
The jurisprudentially determinative point is, the Supreme Court is beholding to no legislative master other than the Constitution.


(9).
For these reasons, "adequate relief cannot be obtained in any other form or from any other court." Rule 20(1).

II. STATEMENT OF THE CASE

(10).
At contact all of New York State was under the indigenous Kaianereh'ko:wa constitut-ion. Its Wampums vest the indigenous national interest, and Title to the Land, in the Clan Mothers.


(11).
The Confederated Colonies engaged militarily to back the Kaianereh'ko:wa Nations as "perpetual" Allies against their Enemies. Articles of Confederation, Article xi.


(12).
The Constitution affirmed the constitutional Engagement. Article vi, cl. 1.


(13).
The constitutional precedents 1789-1871 affirmed constitutional continuity pending either a treaty with the indigenous government, or a constitutional amendment. Constitution, Articles ii, §2, cl. 2, and v.


(14).
Congress unconstitutionally reneged in 1871, unilaterally taking upon itself the sovereign Power to amend the Constitution. 16 Stat. 566; codified at 25 usc §71.


(15).
Since then, the presumptively biased (because interested) state and federal court systems have stonewalled the constitutional law by the chicanery of refusing legal standing to the indigenous constitutional governments.


(16).
Instead of making constitutional "Treaties" with them, there are instead unconstitutional "Settlement Agreements," made with the federal law (i.e., non-indigenous) "Indian" municipalities, affirmative action entities being passed-off as indigenous constitutional Nations.

III. SUMMARY OF ARGUMENT


(17).
The burden is upon the State of New York and/or the United States of America to plead and prove the constitutionally valid "Treaties" pursuant to which the domestic jurisdiction of the State Legislative Assembly and of Congress, derives. Constitution, Article ii, §2, cl. 2.


(18).
Until that has been done, the territory constitutionally is subject only to the presump-tively continuing indigenous domestic law, to the absolute and entire exclusion of any non-indigenous domestic jurisdiction whatsoever, other than regulating the commerce with the tribes by licensing responsible persons to trade in furs and to respect the legal sanctions against alcohol.

IV. ARGUMENT

(a)
The Six Nations Engagement

(19).
A perpetual alliance, offensive and defensive, is to be entered into, as soon as may be, with the Six Nations; their limits ascertained, and to be secured to them; their lands not to be encroached on, nor any private or colony purchase to be made of them hereafter to be held good, nor any contract for lands to be made, but between the great Council of the Indians at Onondaga and the general Congress.…

The Articles of Confederation, Philadelphia, 1775, Article xi.

(b)
Implementation of the Engagement

(20).
Representatives shall be apportioned among the several States according to their respective numbers, excluding Indians not taxed.

Constitution, 1789, Art. i, §2, para. 3, cl. 5 and Amdt. iv.


(21).
"No State shall enter any Treaty."

Constitution, Art. i, §10, para. 1, cl. 1.

(22).
The executive Power shall be vested in a President of the United States of America. He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.
Constitution, Art. ii, §1, para. 1, cl, & ii, §2, para. 2, cl. 1.

(c)
Locus Standi


(23).
Recalling the Engagement to "the Six Nations at the great Council of the Indians at Onondaga," locus standi in relation to the indigenous national constitutional interest vests in the Women Title Holders under the Kaianereh'-ko:wa (Great Law of Peace):

(24).
A bunch of certain shell (wampum) strings, each two spans in length, shall be given to each of the female families in which the chieftainship titles are vested. The right of bestowing the titles shall be hereditary in the family of females legally possessing the bunch of shell strings and the strings shall be the token that the females of the family have the ownership of the chieftainship title for all time to come, subject to certain restrictions mention-ed herein.
Kaianereh'ko:wa, Wampum 17. Clan mothers to hold chieftain-ship titles via wampum strings.
(25).
The lineal descent of the people of the Five Nations shall run in the female line. Women shall be considered the Progenitors of the Nation. They shall own the land and the soil. Men and women shall follow the status of their mothers.

Kaianereh'ko:wa, Wpm. 44. Lineal descent of the people runs in the female line.
(26).
The women heirs of the chieftainship titles of the League shall be called Oyaner or Otiyaner for all time to come.

Kaianereh'ko:wa, Wpm. 45. The clan mothers and women title holders.

(d)
The Treason of Federal Standing
(27).
If a chief of the League should seek to establish any authority independent of the League of the Great Peace, which is the Five Nations, he shall be warned three times in open Council: first by the women relatives, second by the men relatives, and finally by the chiefs of the Nation to which he belongs. If the offending chief is still persistent, he shall be dismissed by the War Chief of this Nation for refusing to conform to the laws of the Great Peace. His Nation shall install the candidate nominated by the female name holders of his family.
Kaianereh'ko:wa, Wpm. 25. Chief seeking independent authority will be deposed.

(28).
…Such will constitute the evidence of his pledge to the chiefs of the League that he will live according to the Constitution of the Great Peace and exercise justice in all affairs.…return to the Great Law which is right and just. Look and listen for the welfare of the whole people, and always have in view not only the present, but also the coming generations, even those whose faces are yet beneath the surface of the ground—the unborn of the future Nation [Tahatikonsohtontie].

Kaianereh'ko:wa, Wpm. 28. A new chief must make a pledge via four strings of wampum.

(29).
There are now the Five Nations League Chiefs standing with joined hands in a circle. This signifies and provides that should any of the chiefs of the League leave the Council and the League, his crown of deer's antlers, the emblem of his chieftainship title, joined with his birth right, shall lodge on the arms of the union chiefs whose hands are so joined. He forfeits his title and the crown falls from his brow, but it shall remain in the League. A further meaning of this is that if, at any time, anyone of the chiefs of the League choose to submit to the law of a foreign people, he is no longer in but out of the League and persons of this class shall be called, 'they have alienated themselves' (Tonatonkoton). Likewise, such persons who submit to laws of foreign nations shall forfeit all birthrights and claims of the League of Five Nations and territory. You, the League of Five Nations Chiefs, be firm so that if a tree should fall upon your joined hands, it shall not separate you or weaken your hold. So shall the strength of the union be preserved.

Kaianereh'ko:wa, Wpm. 58. Any chief or others persons who submit to laws of a foreign people are alienated and forfeit all claims in the Iroquois nations.

(e)
Constitutional Modification
(30).
Whenever an especially important matter or a great emergency is presented before the League Council and the nature of the matter affects the entire body of the Haudenosaunee, threatening their utter ruin, then the Rotiianer must submit the matter to the decision of the people and the decision of the people shall affect the decision of the League Council. This decision shall be a confirmation of the voice of the people.

Kaianereh'ko:wa, Wpm. 93. Rights of the people of the Five Nations.

(31).
The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of two thirds of the several States, shall call a Convention for proposing Amend-ments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths thereof, as the one or the other Mode of Ratific-ation may be proposed by the Congress;…..

Constitution, Art. v.

(32).
The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

Constitution, Amdt. x.
(33).
Neither slavery nor servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.
Constitution, Amdt. xiii, §1.

(34).
Congress shall have power to enforce this article by appropriate legisl-ation.

Constitution, Amdt. xiii, §2.

(35).
If the conditions which shall arise at any time call for an addition or change of this law, the case shall be Carefully considered and if a new beam seems necessary or beneficial, the proposed change shall be decided upon and if adopted, shall be called, 'Added to the Rafters.'
Kaianereh'ko:wa, Wpm. 16. In case a new law is made.

(36).
A large bunch of shell strings, in the making of which the Five Nations League Chiefs have equally contributed, shall symbolize the completeness of the unions, and certify the pledge of the Nations, represented by the chiefs League of the Mohawk, the Oneida, the Onondaga, the Cayuga, and the Seneca, that all are united and formed into one body, or union, called the Union of the Great Law which they have established.…

Kaianereh'ko:wa, Wpm. 55. All chiefs contribute to the making of grand council wampum strings.

(37).
If a nation, part of a nation, or more than one nation within the Five Nations should in any way endeavor to destroy the Great Peace by neglect or violating its laws and resolve to dissolve the Confederacy,, such a nation shall be deemed guilty of treason and called enemies of the Confederacy and the Great Peace. [Emphasis added]

Kaianereh'ko:wa, Wpm. 92. Treason or secession of a nation.

(38).
Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. [Emphasis added]

Constitution, Art. iii, §3.

(39).
All Debts contracted and Engage-ments entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation. [Emphasis added]

Constitution, Art. vi, cl. 1.

(40).
…the central function of the Indian Commerce Clause, we have said, is to provide a Congress with plenary power to legislate in the filed of Indian affairs.

us v. Lara, 541 us 193, 200 (2004).


(41).
But see, 

In my view, the tribes either are or are not separate sovereigns, and our federal Indian law cases untenably hold both positions simultaneously.… In 1871, Congress enacted a statute that purported to prohibit entering into treaties with the “Indian nation[s] or tribe[s].” 16 Stat. 566, codified at 25 usc §71. Although this Act is constitutionally suspect (the Constitution vests in the President both the power to make treaties, Art. ii, §2, cl. 2, and to recognize foreign governments, Art. ii, §3; see, e.g., United States v. Pink, 315 us 203, 228-230 (1942)), it nevertheless reflects the view of the political branches that the tribes had become a purely domestic matter. To be sure, this does not quite suffice to demonstrate that the tribes lost their sovereignty. …Federal Indian policy is, to say the least, schizophrenic. And this confusion continues to infuse federal Indian law and our cases. ((note 4)…this is precisely the confusion that I have identified and that I hope the Court begins to resolve.) …I believe we must examine more critically our tribal sovereignty case law. Both the Court and the dissent, however, compound the confusion by failing to undertake the necessary rigorous constitutional analysis. I would begin by carefully following our assump-tions to their logical conclusions and by identifying the potential sources of federal power to modify tribal sovereignty.…I do, however, agree that this case raises important constitutional questions that the Court does not begin to answer. The Court utterly fails to find any provision of the Constitution that gives Congress enumerated power to alter tribal sovereignty…and I would be willing to revisit the question.…The Federal Government cannot simultaneously claim power to regulate virtually every aspect of the tribes through ordinary domestic legislation and also maintain the tribes possess anything resembling “sovereignty.” The Court should admit that it has failed in its quest to find a source of congressional power to adjust tribal sovereignty. Such an acknowledge-ment might allow the Court to ask the logically antecedent question whether Congress (as opposed to the President) has this power. A cogent answer would serve as the foundation for the analysis of the sovereignty issues posed by this case. We might find that the Federal Government cannot regulate the tribes through ordinary domestic legislation and simultaneously maintain that the tribes are sovereigns in any meaningful sense. But until we begin to analyze these questions honestly and rigorously, the confusion that I have identified will continue to haunt our cases.

us v. Lara, 541 us 193, 214-227 (2004) (Thomas, j).

(f)
The Commerce and Treaty Clauses

(42).
The rule of statutory construction is, the latter overrides the former and the specific overrides the general. The legislative intent of the Constitution therefore was, and is, to delegate to Congress the Power unilaterally to regulate its' own constituents' trade with the Indians, but not to delegate to Congress the Power unilaterally to modify the indigenous governments' constituents' constitutional right of exclusive occupancy and domestic jurisdiction based upon its de jure independent Nation status, the continuity of which is confirmed by the bilateral treaty-process clause.

(g)
Stare Decisis versus Recent Invention


(43).
Under their constitution the Kaianereh'ko:wa the Women Title Holders are obliged to implement the words of the Wampums and to be guided by examples of how they were applied in similar situations in the past. If there no words and precedents on point then the question must be put to all the people for the adding of a new law "to the rafters."


(44).
This seems to the Women Title Holders to be the same understanding of how the rule of law works as that identified in non-indigenous by the doctrine of stare decisis in a democracy with a written constitution wherein Articles substitute for Wampums, other things equal.


(45).
The lawyers and judges of the non-indigenous system do not implement stare decisis in relation to indigenous affairs. Since 1871 the federal legal establishment's recent invention of federal sovereignty or plenary jurisdiction has been substituted for stare decisis.

(46).
The above quoted words of the Constitution were construed by non-indigenous legal system in the era 1789-1871 to signify non-indigenous law is subject to indigenous law except as modified by Treaties or Constitutional Amendments.


(47).
In the era 1871-2005 the non-indigenous legal system reversed the order of rank and precedence so as to make indigenous law subject to non-indigenous law.


(48).
Today, lawyers and judges (except for Thomas, j, in Lara) cite the recent invention to the preclusion of stare decisis.


(49).
That, precisely, is the modus operandi for the unconstitutional treason, fraud and genocide of which the Women Title Holders complain.


(49).
They assert the female Title to the land to save it and the children's faces unborn beneath its surface from domination and death meted out by a legal profession which, in its arrogance or incompetence, overbearingly has usurped the law's rule, because it can, with the impunity conferred by its unconstitutional monopoly over the legal process.

(h)
Conclusion to Argument


(50).
Scott v. Sandford, 19 How. 393 (1857), is true law
 and needs to be affirmed.

V. RELIEF REQUESTED

(51).
Please quiet the competing constitut-ional Titles by declaratory relief with mandamus and prohibition in aid to facilitate implementation.
VI. THE LEGAL REASON FOR ALLOWING THE ORIGINAL ACTION: THE JURISPRUDENCE OF STRICT INTERPRETATION VERSUS LIVING TREE IDEOLOGY


(52).
The Constitution requires allowance as a matter of previously vested strictly legal right, as opposed to discretionary privilege in the gift of the judiciary.


(53).
Constitutionalism is the basis for the rule of law in a constitutional democracy. Scott v. Sandford, 19 How. 393 (1857).


(54).
The alternative to constitutionalism is federal sovereingty, pursuant to which Congress and the federal judges modify the Constitution as if it were a "Living Tree," from which they have usurped the Power to prune the old branch of indigenous constitutional right, and to splice into its place the new branch of revocable federal privilege.


(55).
Federal sovereingty in relation to the indigenous Nations upon their territory not yet the subject of a Treaty under the Constitution, Article ii, §2, cl. 2, is ex post facto tyranny which abrogates the rule of law.


(56).
The indigenous Women Title Holders of the indigenous constitutional governments of the Kanion'ke:haka (Mohawk) and Mahican Nations, still in occupation pursuant to the Kaianereh'ko:wa constitution, labor under the constitutional duty to rescue the rule of law from its destruction by the federal judiciary, in order to apprehend genocide.


(57).
This Court labors under an identical duty under the U.S. Constitution.

(58).
Full particulars of each chain in the link of precedents binding upon this Court are provided in the Appendices hereto, being the precedents and the detailed argument putting them together. Appendix i Constitutional Legislation & Precedents. Appendix ii Objections Brief.
VII. THE POLITICAL REASON FOR ALLOWING THE ORIGINAL ACTION: THE CONSTITUTIONAL BASIS FOR SUSTAINABLE DEVELOPMENT


(59).
Political reasons behind the law are not legally relevant under the rule of law. Nevertheless the politicization of the federal judiciary, caused by its adventure since 1871 with constitution-making based upon the aforesaid "living tree" jurisprudential heresy, is tormenting and killing the people the Women Title Holders herein exist to protect.


(60).
In terms, therefore, of living trees, the Women Title Holders have for practical, if not legally admissible purposes, now to beg and plead for the lives of their charges, the children of their Nations 7 generations hence, in political terms, in addition to the strictly legal terms hereinbefore presented.


(61).
During the 1st century after the Constitution was adopted the Commerce Clause (Article i, §8, cl. 3) and the Treaty Clause (Article ii, §2, cl. 2) co-existed in reconciled harmony, as they had prior to Independence.


(62).
Then, the crown commercially regulated the Trade wth the Indians in the yet-unceded Indian territories by legislation licensing entry, prohibiting alcohol, and precluding transactions in relation to the land itself.


(63).
Indian territory could not, for example, commercially be pledged as security and foreclosed as an alternative to the Treaty Process. See, e.g., An Act concerning purchases from the Indians, ny 1684, c. 9, and An Act to prevent and make void clandestine and illegal purchases of lands from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11. Appendix.


(64).
The Constitution saved the previously established constitutional scheme:—the newly created federal congress was allotted the constitutional jurisdiction to continue to regulate the trade "with the Indian Tribes" in the unceded Indian territories, until they ceased being Indian territories in virtue of becoming ordinary State territory available for development, in conse-quence of "Treaties;" PROVIDED, such Treaties were made between the indigenous Mohawk and Mahican Nations and ratified by the entire Six Nations Confederacy assembled in traditional Council "at Onondaga" (Article xi of the Articles of Confederation, 1775), of the 1st part; and the U.S. President and ratified by two-thirds of the U.S. Senate (Constitution, Article ii, §2, cl. 2.), of the 2nd part.

(65).
Under the reciprocal legislative intent of the Wampums and Articles of the Kaianereh'ko:wa and the U.S. Constitution identified in the Question Presented, the New York region was not for sale. The Wampums of the Kaianereh'ko:wa regard the faces of the unborn generations as resting under the surface of the land waiting their turn for life upon it. And the U.S. Constitution expressly and explicitly made a special case for the Kaianereh'ko:wa indigenous people in particular.


(66).
The net political result of this legal reality is, the constitutional continuity of the life-sustaining principle of respect for the environment.


(67).
The federal judiciary, only after 1871, invented the Pretence that the Commerce Clause precludes consideration of the Treaty Clause.


(68).
In sum the pretence of federal sovereignty is not merely bad law but bad politics; if politics is relevant, which it is not except for the fact of history that the federal judiciary has placed itself above the law by engaging in political, social and especially economic engineering, as if the Constitution were the Commerice Clause, and nothing else.
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The Indigenous Kaianereh'ko:wa Constitution

Excerpted from, Ohontsa Films, Gayanerekowa: The Con​stitution of the Iroquois Confederacy, 1993, at page 6 et seq. [And see, New York State Museum, The Constitution of the Five Nations.]


MOHAWK COUNCIL Fire Keepers BEAR CLAN ROTIYANER TURTLE CLAN ROTIYANER WOLF CLAN ROTIYANER


The council of the Mohawks shall be divided into three parties: The Bear Clan Chiefs, Tehanakarine, Ostawenserentha and Soskowharowane are the first. The Turtle Clan Chiefs Tekarihhoken, Ayonwatha and Satekariwate are the second. The Wolf Clan Chiefs Sarenhowane, Teyonhekwen and Orenrekowa are the third. The first part is to listen only to the discussion of the second and third parties and if an error is made, or the proceedings irregular, they are to call attention to it and when the case is right and properly decided by the two parties, they shall confirm the decision of the two parties (and refer the case to the Seneca Chiefs if it’s a Grand Council). The Well Keeper of the Turtle Clan, Chief Tekarihoken announces the subject to be discussed and passes the issue over Coun​cil Fire to the Wolf Clan Chiefs for their decision. No one else but the Chiefs may speak when the Chiefs' Council is in session. The Wolf Clan Chiefs deliberate in low tones and when arrived at a decision, their Speaker stands up and passes their decision over the Fire to the Turtle Clan Chiefs. In turn the Turtle Clan Chiefs deliberate and come to a decision which in this instance is the same as that of the Wolf Clan Chiefs. The Turtle Clan Speaker announces the decision of the Turtle Clan Chiefs to the Wolf Clan Chiefs and passes on their joint decision to the Bear Clan Chiefs who shall then confirm the decision of the two parties and declare the issue passed and asks does the Well Keeper have any other issues?


In the event that the Turtle Clan Chiefs disagree with the decision of the Wolf Clan Chiefs, the Fire Keepers (Bear Clan Chiefs) shall invoke the rule that the two sides must deliberate again and because of the new information revealed by the disagreement, the two sides are now likely to agree and in coming to an agreement the issue is confirmed and passed by the fire keepers, the Bear Clan Chiefs. Should the Turtle Clan Chiefs and Wolf Clan Chiefs come up with the same disagreement in their second deliberation, the Fire Keepers shall then render a decision they see fit in case of a disagreement by the two bodies. (Wampum 10).


Should the fire Keepers, the Bear Clan Chiefs, disagree with the decisions of the Wolf Clan Chiefs and the Turtle Clan Chiefs whose decisions are the same, the same rule must again be applied and the Turtle Clan Chiefs must once again deliberate on the issue and the Wolf Clan Chiefs must do the same. If their decisions are the same as before, the Fire Keepers, the Bear Clan Chiefs have to go along with their decisions and are compelled to confirm their joint decision.

WAMPUM #16. IN CASE A NEW LAW IS MADE


If the conditions which shall arise at any time call for an addition or change of this law, the case shall be Carefully considered and if a new beam seems necessary or beneficial, the proposed change shall be decided upon and if adopted, shall be called, "Added to the Rafters."

WAMPUM #17. CLAN MOTHERS TO HOLD CHIEF​TAINSHIP TITLES VIA WAMPUM STRINGS


A bunch of certain shell (wampum) strings, each two spans in length, shall be given to each of the female families in which the chieftainship titles are vested. The right of bestowing the titles shall be hereditary n the family of females legally possessing the bunch of shell strings and the strings shall be the token that the females of the family have the ownership of the chieftainship title for all time to come, subject to certain restrictions mentioned herein.

WAMPUM #25. CHIEF SEEKING INDEPENDENT AUTHORITY WILL BE DEPOSED.


If a chief of the League should seek to establish any authority independent of the League of the Great Peace, which is the Five Nations, he shall be warned three times in open Council: first by the women relatives, second by the men relatives, and finally by the chiefs of the Nation to which he belongs.


If the offending chief is still persistent, he shall be dismissed by the War Chief of this Nation for refusing to conform to the laws of the Great Peace. His Nation shall install the candidate nominated by the female name holders of his family.


Note: Again, the "relatives" are the people of the Clan. Political relatives. The "female name holders of his family" are the Clan Mothers of the Clan. The "name" is the title given to each Royaner while he is going through the ceremony of becoming Royaner. The title he gets is the name of the original Chief whose place he assumes when installed as Royaner.
WAMPUM #28. A NEW CHIEF MUST MAKE A PLEDGE VIA FOUR STRINGS OF WAPUM.


…Such will constitute the evidence of his pledge to the chiefs of the League that he will live according to the Constitution of the Great Peace and exercise justice in all affairs.…return to the Great Law which is right and just. Look and listen for the welfare of the whole people, and always have in view not only the present, but also the coming generations, even those whose faces are yet be​neath the surface of the ground—the unborn of the future Nation [Tahatikonsohtontie].

WAMPUM #36. THE TITLE NAMES OF THE FIVE WAR CHIEFS.


The title names of the War Chiefs of the League shall be:

Ayonwehs: war chief under Chief Tekarihoken (Mohawk).

Kahonwaitiron: war chief under Chief Otatsheteh (Oneida).

Ayentes: war chief under Chief Atotarho (Onondaga).

Wenens: war chief under Chief Dekaenyon (Cayuga).

Shoneratowaneh: war chief under Chief Skanyatariio (Seneca).


The women heirs of each chief's title shall be the heirs of war chief's title of their respective chief.


The war chiefs shall be selected from the eligible sons of the female families holding the chieftainship title.


Note:…Gayanerekowa has definite functions for the War Chief and his men (Warrior Society). They are charged with the protection, defence and welfare of the people. These duties may take many forms, such as keeping the peace, teaching, speaking to the people, repossessing lost lands, maintaining human rights, diplomatic relations with other nations, and any work that promotes the welfare of the people.
WAMPUM #44. LINEAL DESCENT OF THE PEOPLE RUNS IN THE FEMALE LINE


The lineal descent of the people of the Five Nations shall run in the female line. Women shall be considered the Progenitors of the Nation. They shall own the land and the soil. Men and women shall follow the status of their mothers.

WAMPUM #45. THE CLAN MOTHERS, WOMEN TI​TLE HOLDERS


The women heirs of the chieftainship titles of the League shall be called Oyaner or Otiyaner for all time to come.


Note: The Clan Mothers shall be called Oyaner. Oyaner is derived from the word Oyana meaning "path". Oyaner is the female "good path maker." Otiyaner is in the plural. Royaner means, "he makes a good path for people to follow." Rotiyaner is in the plural.

WAMPUM #55. ALL CHIEFS CONTRIBUTE TO THE MAKING OF GRAND COUNCIL WAMPUM STRINGS


A large bunch of shell strings, in the making of which the Five Nations League Chiefs have equally con​tributed, shall symbolize the completeness of the unions, and certify the pledge of the Nations, represented by the chiefs League of the Mohawk, the Oneida, the Onondaga, the Cayuga, and the Seneca, that all are united and formed into one body, or union, called the Union of the Great Law which they have established.…

WAMPUM #58. ANY CHIEF OR OTHERS PERSONS WHO SUBMIT TO LAWS OF A FOREIGN PEOPLE ARE ALIENATED AND FORFEIT ALL CLAIMS IN THE IROQUOIS NATIONS.


There are now the Five Nations League Chiefs standing with joined hands in a circle. This signifies and provides that should any of the chiefs of the League leave the Council and the League, his crown of deer's antlers, the emblem of his chieftainship title, joined with his birth right, shall lodge on the arms of the union chiefs whose hands are so joined. He forfeits his title and the crown falls from his brow, but it shall remain in the League.


A further meaning of this is that if, at any time, anyone of the chiefs of the League choose to submit to the law of a foreign people, he is no longer in but out of the League and persons of this class shall be called, "they have alienated themselves" (Tonatonkoton). Likewise, such persons who submit to laws of foreign nations shall forfeit all birthrights and claims of the League of Five Nations and territory. 


You, the League of Five Nations Chiefs, be firm so that if a tree should fall upon your joined hands, it shall not separate you or weaken your hold. So shall the strength of the union be preserved.


Note: This means that the Indians who follow the laws made by foreigners, and it includes Canada's Indian Act and the United States Federal Indian Law, have alienated themselves from their own nations. That is why an Indian such a Mohawk who voted in the elections devised by the Canadian or United States governments have to be reinstated in a special ceremony to regain their lost Iroquois citizenship which they lost by the simple act of voting in the Canadian Band Council or United States Tribal Council elections, as well voting in Canada's national or the United States national elections. "Code" means a body of laws of a nation. Accepting the Handsome Lake Code which is a Quaker Code is a violation of this Wampum #58 of the Great Law.

WAMPUM #78. FOREIGN NATIONS URGED TO AC​CEPT THE GREAT PEACE.


Whenever a foreign nation enters the League or accepts the Great Peace, the Five Nations and the foreign nation shall enter into an agreement and compact by which the foreign nation shall endeavor to persuade the other na​tions to accept the Great Peace.


Note: They asked other nations to help spread peace among mankind.
WAMPUM #92. TREASON OR SECESSION OF A NATION. [Definition of "Enemy"]

If a nation, part of a nation, or more than one nation within the Five Nations should in any way endeavor to destroy the Great Law by neglect or violating its laws and resolve to dissolve the Confederacy, such a nation or nations shall be deemed guilty of treason and called enemies of the Confederacy and the Great Peace. [Emphasis added]

WAMPUM #93. THE REFERENDUM. THE PEOPLE DECIDE ON THE MOST IMPORTANT MATTERS.


Whenever an especially important matter or a great emergency is presented before the League Council and the nature of the matter affects the entire body of the Haudenosaunee, threatening their utter ruin, then the Rotiianer must submit the matter to the decision of the people and the decision of the people shall affect the decision of the League Council. This decision shall be a confirmation of the voice of the people.

An Act concerning purchases of lands from the Indians, Stat. Prov. ny 1684, c. 9. Bee itt Enacted by this Gen’ll Assembly and by the authority of the same that from hence​forward noe Purchase of Lands from the Indians shall be deemed a good Title without Leave first had and obtaineid from the Governor signified by a Warrant under his hand and Seale and entered on Record in the Secretaries office att New Yorke and Satisfaction for the said Purchase acknowlidged by the Indians from whome the Purchase was made is to bee Recorded likewise which Purchase soe made and prosecuted and entered on Record in the office aforesaid shall from that time be Vallid to all intents and purposes.

An Act to prevent and make void clandestine and illegal purchases of lands from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11. Whereas the government of the late colonys of the Massachusetts Bay and New Plymouth, to the intent the native Indians might not be injured or defeated of their just rights and possessions, or be imposed on and abused in selling and disposing of their lands, and thereby deprive themselves of such places as were suitable for their settlement and improvements, did, by an act and law named in the said colonys respectively many years since, inhibit and forbid all persons purchasing any land of the Indians without the licence and approbation of the general court, notwithstanding which, sundry persons for private lucre have presumed to make purchases of lands from the Indians, not having any license or approbation as aforesaid for the same, to the injury of the natives, and great disquiet and disturbance of many of the inhabitants of this province in the peaceable possession of their lands and inheritances lawfully acquired; therefore, for the vacating of such illegal purchases, and preventing of the like for the future,—Be it enacted and declared by the Lieutenant-Governor, Council and Representatives in General Court assembled, and by the authority of the same,


[Sect. 1.] That all deeds of bargain, sale, lease, release or quit-claim, titles and conveyances whatsoever, of any lands, tenements or hereditaments within this province, as well for term of years as forever, had, made, gotten, pro​cured or obtained from any Indian or Indians by any person or persons whatsoever, at any time or times since the year of our Lord one thousand six hundred thirty-three, without the license or approbation of the respective general courts of the said late colonys in which such lands, tenements or hereditaments lay, and all deeds of bargain and sale, titles and conveyances whatsoever, of any lands, tenements or hereditaments within this province, that since the establishment of the present government have been or shall hereafter be had, made, gotten, obtained or procured from any Indian or Indians, by any person or persons whatsoever, without the licence, approbation and allowance of the great and general court or assembly of this province for the same, shall be deemed and adjudged in the law to be null, void and of none effect: provided, nevertheless,—…


And be it further enacted by the authority aforesaid,


[Sect. 4.] That if any person or persons whatsoever shall, after the publication of this act, presume to make any purchase or obtain any title from any Indian or Indians for any lands, tenements or hereditaments within this province, contrary to the true intent and meaning of this act, such person or persons so offending, and being thereof duly convicted in any of his majestie’s courts of record within this province, shall be punished by fine and imprisonment, at the discretion of the court where the conviction shall be, not exceeding double the value of the land so purchased, nor exceeding six months’ imprisonment.


[Sect. 5] That all leases of land that shall at any time hereafter be made by any Indian or Indians for any term of years, shall be utterly void and of none effect, unless the same shall be made by and with licence first had and obtained from the court of general sessions of the peace in the county where such lands lye: provided nevertheless, that nothing in this act shall be taken, held or deemed in any wise to hinder, defeat or make void any bargain, sale or lease of land made by one Indian to another Indian or Indians.

Articles of Confederation and Perpetual Union between the North American Colonies, Signed At Philadelphia, 20 May 1775.

Article xi.


A perpetual alliance, offensive and defensive, is to be entered into, as soon as may be, with the Six Nations; their limits ascertained, and to be secured to them; their lands not to be encroached on, nor any private or colony purchase to be made of them hereafter to be held good, nor any contract for lands to be made, but between the great council of the Indians at Onondaga and the general Con​gress…

Constitution Of The United States Of America

Art. i, §2, para. 3, cl. 5 as amended by the ivth Amend​ment.


Representatives shall be apportioned among the several States according to their respective numbers, ex​cluding Indians not taxed.

Art. i, §10, para. 1, cl. 1.


No State shall enter into any Treaty.

Art. ii, §1, para. 1, cl. 1.


The executive Power shall be vested in a President of the United States of America.

Art. ii, §2, para. 2, cl. 1.


He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.

Art. iii, §1, cl. 1.


The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.

Art. iii, §2, para. 1, cl. 5 as amended by the 11th Amendment.


The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their authority;—…to Controversies between two or more States…and between a State, and foreign States.

Art. iii, §2, para. 2, cl. 1.


In all Cases…in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Con​gress shall make.

Art. v.


The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress;…
Art. vi, cl. 1.

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.

xth Amendment.


The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are re​served to the States respectively, or to the people.

xiiith Amendment, §1.


Neither slavery nor servitude, except as a punish​ment for crime whereof the party shall have been duly con​victed, shall exist within the United States, or any place subject to their jurisdiction.

xiiith Amendment, §2.


Congress shall have power to enforce this article by appropriate legislation.

Marshall v. Clark, 1 Kentucky r. 77, 80-81 (1791). The old claim of the crown, by the treaty of 1763, extended to, and was limited by the Mis​sissippi including the land in dispute, which gave a right to the crown as against other European nations, and fixed the limits of titles to be derived from that source to the citizens of Virginia. The dormant title of the Indian tribes remained to be extinguished by government, either by purchase or conquest, and when that was done, it inured to the benefit of the citizens who had previously acquired a title from the crown, and did not au​thorize a new grant of the lands as waste and unappropri​ated. This being the case at the time of revolution, when the commonwealth succeed[ed] to the royal rights…in the opinion of the court, the Indian title did not impede either the power of the legislature to grant the land to officers and soldiers, or to the location of the lands on treasury war​rants, the grantee in either case must risk the event of the Indian claim, and yield to it if finally established, or have the benefit of a former or future extinction thereof.

Weiser v. Moody, 2 Yeat’s 127, 127-8 (Penn. sc) (1796). The court declared their opinion to the jury, that if the late proprietaries, or their officers, knew that the lands surveyed for Conrad Weiser, lay out of the then Indian purchases, and granted them under full knowledge thereof, the patent would enure for the benefit of the grantee, when the lands came afterwards to be purchased from the Indians; and the proprietaries could not pass the title to a stranger.…[But] it cannot be presumed that the proprietary officers knew the lands surveyed for Conrad Weiser to be without the limits of their purchases [from the Indians].…If the King is de​ceived in his grant, it will be avoided. Any contract or deed will be vitiated by a legatio falsi sive suppressio veri.

Sherer v. McFarland, 2 Yeat’s 124, 225, 226 (Penn. scr) (1797). We are no enemies to bona fide improvements, re​stricted within rational limits. But these were never deemed to extend beyond land purchased from the Indians. Such as system would be wild, as well as highly im​politic, and would tend to deluge the country in blood, by provoking the savage nations to hostilities.…It must be admitted, that the lords of the soil had the exclusive right of disposing of their lands in their own mode.

Fletcher v. Peck, 6 Cranch’s 87, 142-3 (1810). The ma​jority of the Court is of opinion that the nature of the Indian title, which is certainly to be respected by all courts, until it has been legitimately extinguished, is not such as to be ab​solutely repugnant to seisin in fee on the part of the state.

Johnson v. McIntosh, 8 Wheat. 543, 574, 585, 588, 591, 592, 596 (1823). [The different nations of Europe] claimed and exercised, as a consequence of their ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been understood by all, to con​vey a title to the grantees, subject only to the Indian right of occupancy.…They were admitted to be the rightful occu​pants of the soil, with a legal as well as a just claim to re​tain possession of it, ac​cording to their own discretion.… While the different nations of Europe respected the right of the natives, as occupants, they asserted the ulti​mate do​minion to be in themselves; and claimed and exercised, as a consequence of this ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been well under​stood by all, to convey a title to the grantees, subject only to the Indian right of occupancy.…It has never been doubted, that either the United States, or the several States, had a clear title to all the lands within the boundary lines described in the treaty, subject only to the Indian right of occupancy, and that the exclusive power to extinguish that right, was vested in that government which might constitutionally exercise it.…All our institutions rec​ognize the absolute title of the crown, sub​ject only to the Indian right of occupancy.…[T]he Indian inhabitants are to be considered merely as occupants, to be protected, indeed, while in peace, in the possession their lands, but to be inca​pable of transfer​ring the absolute fee to others.…[T]he Indian title, which, although entitled to the respect of all Courts until it should be extinguished, was declared not to be absolutely repugnant to a seisin in fee on the part of the State. …The title, subject only to the right of occupancy by the In​dians, was admitted to be in the king, as was his right to that title. The lands, then, to which this proclamation re​ferred, were lands which the king had had a right to grant, or to reserve for the Indians.
Danforth v. Wear, 9 Wheat. 673, 675, 677 (1824). As to lands surveyed within the Indian boundary, this Court has never, hesitated to consider all such surveys and grants as wholly void…[although it was argued that the State grant] was only suspended by the Indian title, and at​tached legally and effectually to the soil, as soon as the interposing title of the Indians was removed…the inviolability of the Indian territory is fully recognized.
Cornet v. Winton, 2 Yerger Tenn. ca 129, 149 (1826). …the Indian nation was no party to this grant; its usufruc​tory title was not thereby affected. North Carolina had no right to take it from the Indians for Stuart’s benefit, without their consent; this consent they have not given, and there​fore no right to prosecute this action to recover the posses​sion of the land has ever vested in Stuart; hence he must fail upon the weak​ness of his own title.
Cherokee Nation v. State of Georgia, 5 Pet. 1, 17, 49, 76 (1831). Though the Indians are acknowledged to have an unquestionable, and, heretofore, unquestioned right to the lands they occupy, until that right shall be extinguished by a voluntary cession to our government; yet it may well be doubted whether those tribes which reside within the ac​knowledged boundaries of the United States can, with strict accuracy, be denominated foreign nations. They may, more correctly, perhaps, be denominated domestic dependent na​tions. They occupy a territory to which we assert a title in​dependent of their will which must take effect in point of possession when their right of possession ceases. Mean​while they are in a state of pupilage. Their relation to the United States re​sembles that of a ward to his guard​ian.…While the different nations of Europe respected the rights of the natives as occupants they asserted the ultimate dominion to be in themselves; and claimed and exercised as a consequence of this ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been understood by all to convey a title to the grantees, subject only to the Indian right of occu​pancy.…They have not stipulated to part with that right (of oc​cupancy); and until they do, their right to the mines stands upon the same footing as the use and enjoyment of any other part of their terri​tory.

Worcester v. Georgia, 6 Pet. 515, 542, 544, 545, 546, 552, 553, 559, 560, 583 (1832).…discovery gave title to the government by whose subjects or by whose authority it was made, against all other European governments.…This prin​ciple…gave…the sole right of acquiring the soil and mak​ing settlements on it…It regulated the right given by dis​covery among the European discoverers; but could not af​fect the rights of those already in possession, either as abo​riginal occupants, or as oc​cupants by virtue of a discovery made before the memory of man. It gave the exclusive right to purchase, but did not found that right on a denial of the right of the possessor to sell. The relation between Euro​peans and the natives was determined in each case by the particular government which asserted and could maintain this preemptive privi​lege in the particular place. The United States succeeded to all the claims of Great Britain, both ter​ritorial and political; but no attempt, so far as is known, has been made to enlarge them.…So with respect to the word “hunting grounds.” Hunting was at that time the principle oc​cupation of the Indians, and their land was more used for that purpose than for any other. It could not, however, be supposed, that any inten​tion existed of restricting the full use of the lands they reserved. To the United States, it could be matter of no concern, whether their whole territory was devoted to hunting grounds, or whether an occasional vil​lage, an occasional corn field, interrupted and gave some variety to the scene. These terms had been used in their treaties with Great Britain and had never been misunder​stood. They had never been supposed to imply a right in the British government to take their lands, or to inter​fere with their internal government…This was the exclusive right of the purchasing such lands as the natives were willing to sell.…These grants asserted a title against Europeans only, and were considered as blank pieces of paper so far as the rights of the natives were concerned.…The Indian nations had always been considered as distinct, independent po​litical communities, retaining their original natural rights, as the undis​puted possessors of the soil, from time imme​morial, with the single exception of that imposed by irre​sistible power, which excluded them from intercourse with any other European potentate than the first dis​coverer of the coast of the particular region claimed; and this was a restriction which those European potentates imposed on themselves, as well as on the Indians…the Indian nations possessed a full right to the lands they occupied…Except by compact we have not even claimed a right of way through the Indian lands.

Mitchell v. United States, 9 Peter’s 711, 745, 746, 749, 755 (1835). We come now to consider the nature and extent of the Indian title…Indian possession or occupation was considered with the reference to their habits and modes of life; their hunting-grounds were as much in their actual possession as the cleared fields of the whites; and their right to its exclusive enjoyment in their own way, and for their own purposes, were as much respected, until they abandoned them, made a cession to the government, or an authorized sale to individuals…One uniform rule seems to have prevailed…by their laws; that friendly Indians were protected in the possession of the lands they occupied, and were con​sidered as owning them by a perpetual right of possession in the tribe or nation inhabiting them, as their common property, from generation to generation, not as the right of the individuals located on particular spots. Subject to this right of possession, the ultimate fee was in the crown and its grantees, which could be granted by the crown or colo​nial legislatures while the lands remained in the pos​session of the Indi​ans, though possession could not be taken without their consent. Indi​viduals could not purchase Indian lands without permission or licence from the crown, colonial governors, or according to the rules prescribed by colonial laws; but such purchases were valid with such li​cence, or in conformity with the local laws; and by this union of the perpetual right of occupancy with the ultimate fee, which passed from the crown by the licence, the title of the purchaser became com​plete.…The King waived all rights accruing by conquest or cession, and thus most sol​emnly acknowledged that the Indians had rights of property they could cede or reserve, and that the boundaries of his ter​ritorial rights should be such, and such only, as were stipulated by these treaties. This brings into practical op​eration another principle of law settled and declared in the case of Campbell v. Hall, that the proclama​tion of 1763, which was the law of the provinces ceded by treaty of 1763, was binding on the king himself, and that a right once granted by a proclamation could not be annulled by a subsequent.…[L]and were of two descriptions: such as had been ceded to the king by the Indians, in which he had full property and dominion, and passed in full property to the grantee; and those re​served and secured to the Indians, in which their right was perpetual possession, and his the ul​timate reversion in fee, which passed by the grant, subject to the possessory right… This proclamation was also the law of all the North American colonies in relation to crown lands.

New Orleans v. Armas, 9 Pet. 224, 236 (1835). [I]t is a principle appli​cable to every grant, that it cannot affect pre-existing title.

New Orleans v. United States, 35 us 662, 730 (1836). It would be a dangerous doctrine to consider the issuing of a grant as conclusive evi​dence of right in the power which issued it. On its face it is conclusive, and cannot be contro​verted; but if the thing granted was not in the grantor, no right passes to the grantee.
United States v. Fernandez, 35 us 303, 305 (1836). Nor does there ap​pear to have been any restriction on the pow​ers of the governor to make grants of land under Spain, other than those imposed upon the gover​nors of Great Brit​ain: both made grants without regard to the land being in the possession of the Indians: they were valid to pass the right of the crown, subject to their right of occupancy:…
Clark v. Williams, 36 Mass. r. 499, 500, 501 (1837). The object of this statute manifestly was, to secure the Indians from being deceived and imposed upon, and to enable the government to avail themselves of the full benefit of the crown grant of the lands to themselves and their grantees, by giving them the exclusive privilege of extinguishing and acquiring the Indians’ right of occupancy…[W]e think it manifest, that this law was made for the personal relief and protection of the Indians, and it is to be limited in its op​eration. It is to be used as a shield, not as a sword.

Godfrey v. Beardsley, 2 McLean 412, 416 (Ind.) (1841). The Indian right is that of occupancy; and, until this right shall be extinguished by purchase, no possession can be taken. It is also admitted, that a mere reservation of the In​dian right to a certain part, within the described boundaries, leaves the right reserved, as it stood before the cession.

Balliot v. Bauman, 5 Penn. 150, 154, 155 (1843). A patent is not op​erative against the rights of a third person existing before the issuing of the patent. He may show that his right is better than the one who ob​tained the patent and for that purpose may inquire into the prior title of the pat​entee.…[and] show his own equitable title is better. The patent conveys the full legal title of the state.

Brown v. Wenham, 10 Metcalf 496, 498 (Mass. sc)(1843). The provin​cial St.13 Wm 3, (1701,) entitled “an act to prevent and make void clandestine and illegal pur​chases of lands from the Indians,” rendered void, as the foundation of title, all deeds made by Indians, without the license or approbation of the legislature, after the year 1633. [“St.13 Wm 3, (1701,)” is an alternative citation for An Act to prevent and make void clandestine and illegal purchases of lands from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11.]

Coleman v. Tish-Ho-Mah, Smedes & m. 40, 48 (Miss. hcea) (1844). Theirs was a right to retain possession, and to use it according to their own discretion, though not to dispose of the soil except to the govern​ment. That claimed the ultimate dominion, and the exclusive right to grant the soil, subject to the Indian right of occupancy.

Ogden v. Lee, 6 Hill’s 546, 548, 549 (nysc) (1844). The European governments whose people discovered and made settlements in North America, claimed the sovereignty of the country, and the ultimate title, but not the immediate right of possession, to all lands within their re​spective lim​its. Upon the principle laid down by Vattel, (B. 1, & 81, 209,) they might have asserted a larger right; for the natives lived by fishing and hunting, without converting to the pur​poses of agriculture any considerable portion of the of the vast tracts of the country over which they wandered. But the Europeans pursued the more just and politic course of acquiring the Indian title by purchase. The claim which they set up and asserted amounted to little more than a right of preemption, or the right of purchasing from the Indians all the lands within the bounds of their respective discov​eries, to the exclusion of all other nations. It is true that the British crown granted charters and is​sued patents for large tracts of land before the Indian right had been extinguished; and these instruments purported to convey the property in fee. It was so of the grant made by Charles the second to his brother the duke of York in 1664, which included all the territory now constituting the states of New-York and New-Jersey. But these grants were not in​tended to convey, and the grantees never pretended that they has ac​quired an ab​solute fee in the land. They neither took nor claimed any thing more than the ultimate fee, or the right of dominion after the In​dian title should be extinguished. And so far as the state of New-York is concerned, I am happy to say, that beyond what may have been ac​quired by conquest in lawful war, the Indians have never been deprived of a single foot of land without their voluntary consent. Their title by occu​pancy has been uniformly acknowledged, both by the colo​nial and state governments, from the first settlement of the country down to the present day; and it cannot now be suc​cessfully questioned in the judi​cial tribunals.

Stockton v. Williams, 1 Mich. r. 546, 560 (sc) (1845). The power of the government to grant the soil while in the pos​session of the Indians, and subject to their right of occu​pancy, is a proposition which has long since been settled by a series of decisions of authority.

Fellows v. Lee, 5 Denio 628 (nyce) (1846).…the Indian title to lands is an absolute fee, and that the pre-emption right conceded to Massachu​setts, was simply a right to acquire by purchase from the Indians their ownership of the soil, whenever they should chose to sell it.

Montgomery v. Ives, 13 Smedes & m. 161, 174-5 (Miss. hcea)(1849). Let us refer to the proclamation of George iii… “that it is just, and rea​sonable, and essential to our interest and the security of our colonies, that the several nations or tribes of Indians, with whom we are con​nected, and who live under our protection, should not be disturbed in the possession of such parts of our dominions and territo​ries, as not having been ceded to, or purchased by us, are reserved to them, or any of them, as their hunting grounds.” It then goes on to declare, that no governor, in any of the said provinces, shall presume, “upon any pre​tence what​ever, to grant warrants of survey, or pass any patents for lands, beyond the bounds of their respective governments, as described by their commissions.” It farther declares, “that, for the present, all the lands not included within the limits of said new governments, shall be reserved to under the sovereignty, protection and dominion of the crown, and forbids all purchases and settlements beyond those limits without special leave and license first obtained.” It goes on still farther to declare a principle which seems to have been adhered to ever since, “that no private person do make pur​chase of any land from any Indians, but that the same shall be purchased only for the government, in the name of the sovereign, at some public meeting of the Indians.” This principle, the offspring of a just and enlightened policy, be​came incor​porated into the intercourse of England, with the Indian tribes, and has been adopted and pursued by our own government, in all its transac​tions with them.…On this part of the proclamation of 1763, the Supreme Court of the United States say, “This reservation is a suspen​sion of the powers of the royal governor, within the territory reserved.” Fletcher v. Peck, 6 Cranch, 142. It is because of this sus​pension, which existed at the date of this grant, that we think it has no intrinsic validity. It is an established princi​ple in our jurisprudence, that a grant of land on which the Indian title has not been extinguished, is void. Danforth v. Wear, 9 Wheat. 676.
Breaux v. Johns, 4 Louisiana r. 141, 143 (1849). These grants convey a title to the grantees, subject only to the In​dian right of occupancy.
Gaines v. Nicholson, 9 How. 356, 365 (1850). No previous grant of Congress could be paramount, according to the rights of occupancy which this government has always conceded to the Indian tribes within her jurisdiction. [The reservation] was so much carved out of the Ter​ritory ceded, and remained to the Indian occupant, as he never parted with it. He holds, strictly speaking, not under the treaty of cession, but under his original title, confirmed by the gov​ernment in the act of agreeing to the reservation.
Marsh v. Brooks, 49 us  223, 232 (1850).…Indian title consisted of the usufruct and right of occupancy and en​joyment; and, so long as it con​tinued, was superior to and excluded those claiming the reserved lands by patents made subsequent to the ratification of the treaty; they could not disturb the occupants under the Indian title. That an action of ejectment could be maintained on an Indian right to oc​cupancy and use, is not open to question.
People v. Dibble, 18 Barbour’s nyscr 412, 418 (1854). The object of the law, with various other laws of the state, was to protect the indians to quiet them and render them secure.

Scott v. Sandford, 19 How. 393, 403, 404, 405, 407, 420, 426, 432, 435, 449, 450, 452, 460, 483, 484, 485, 501, 506, 508, 509, 513, 520 (1857). The question is simply this: can a negro, whose ancestors were imported into this country and sold as slaves, become a member of the political com​munity formed and brought into existence by the Consti​tution of the United States, and as such entitled to all the rights and privileges, and immunities guaranteed by that instrument to the citi​zen?…The situation of this population was altogether unlike that of the Indian race. The latter, it is true, formed no part of the colonial com​munities, and never amalgamated with them in social connections or govern​ment. But although they were uncivilized, they were yet a free and independent people, associated together in nations or tribes, and governed by their own laws. Many of these political communities were situated in territories to which the white race claimed the ultimate right of dominion. But that claim was acknowledged to be [404] subject to the right of the Indians to occupy it as long as they thought proper, and neither the English nor colonial Governments claimed or exercised any dominion over the tribe or nation by whom it was occupied, nor claimed the right to the pos​session of the territory, until the tribe or nation consented to cede it. These Indian governments were regarded and treated as foreign Governments as much as if an ocean had sepa​rated the red man from the white; and their freedom has constantly been acknowledged, from the time of the first immigrants to the Eng​lish colonies to the present day, by the different Governments which succeeded to each other. Treaties have been negotiated with them, and these Indian political communities have always been treated as foreign​ers not living under our Government. It is true that the course of events has brought the Indian tribes within the limits of the United States un​der the subjection of the white race; and it has been found necessary, for their sake as well as our own, to regard them as in a state of pupil​age, and to legislate to a certain extent over the territory they occupy. But they may, without doubt, like the subjects of any for​eign Govern​ment, be naturalized by the authority of Con​gress, and become citizens of a State, and of the United States; and if an individual should leave his nation or tribe, and take up abode among the white population, he would be entitled to all the rights and privileges which would be​long to any emigrant from any other foreign people…[405] It is not the prov​ince of the court to decide upon the justice or injustice, the policy or impolicy, of these laws. The deci​sion of that question belonged to the political or law-mak​ing power; to those who formed this sovereignty and framed the Constitution. The duty of the Court is to inter​pret the instrument they have framed, with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent and meaning when it was adopted.…[407] It is difficult at this day to realize the state of public opinion in relation to that unfortunate race [Afri​cans], which prevailed in the civilized and enlightened por​tions or the world at the time of the Declaration of Inde​pendence, and when the Constitution of the United States was framed and adopted. But the public history of every European nations displays it in a manner too plain to be mistaken. They had for more than a century before been regarded as beings of an inferior order, and altogether unfit with the white race, either in social or political relations; and so far inferior, that they had no rights which the white man was bound to respect:…[420] Congress might…have authorized the naturalization of Indians, be​cause they were aliens and foreigners. But, in their untutored and sav​age state, no one would have thought of admitting them as citi​zens in a civilized community. And, moreover, the atroci​ties they have recently committed, when they were allies of Great Britain in the Revolutionary war, were yet fresh in the recollection of the people of the United States, and they were even guarding themselves against the threatened re​newal of Indian hostilities. No one would have supposed then that any Indian would ask for, or was capable of en​joying, the privileges of an American citizen, and the word was not used with any particular reference to them. Neither was it used with any reference to the African race imported into or born in this country; because Congress had no power to naturalize them, and therefore no there was no necessity for using particular words to exclude them.…[426] No one, we presume, supposes that any change in public opinion or feeling, in relation to this un​fortunate race [African slaves], in the civilized nations of Europe or in this country, should induce this court to give to the Constitution a more liberal construction in their favor than they were intended to bear when the instrument was framed and adopted. Such an argument would be altogether inadmissible in any tribunal called upon to interpret it. If any of its provisions are deemed unjust, there is a mode prescribed in the instrument itself by which it may be amended; but while it remains unaltered, it must be con​strued now as it was understood at the time of its adop​tion.…Any other rule would abrogate the judicial character of this court, and make it the mere reflex of the popular opinion or passion of the day. This court was created by the Constitution for such pur​poses. Higher and graver trusts have been confided to it, and it must not falter in the path of duty.…And upon a careful consideration of the subject, Dred Scott was not a citizen of Missouri within the mean​ing of the Constitution of the United States, and not entitled as such to sue in its courts;…[432] The act of Congress, upon which the plaintiff relies, declares that slavery and involuntary servitude, except for punishment for crime, shall be forever prohibited in all the part of the territory ceded by France, under the name Louisiana,…and the diffi​culty which meets us at the threshold of this part of the en​quiry is, whether Con​gress was authorized to pass this law under any of the powers granted to it by the Constitution; for if the authority was not given by that in​strument, it is the duty of this court to declare it void and inop​erative, and incapable of conferring freedom upon any one who is held as a slave under any one of the United States…[435]…this Government was to be carefully limited in its powers, to exercise no authority be​yond those expressly granted by the Constitution, or necessarily to be im​plied from the lan​guage of the instrument, and the objects it was in​tended to accomplish;…[449] It has no power of any kind beyond it; and it cannot, when it enters a Territory of the United States, put off its character, and assume discretionary or despotic powers, which the Con​stitution denied to it…[450]…and the Federal Government can exercise no right power over his person or property beyond what the instrument confers, nor lawfully deny any right which it has reserved…And no laws or usages of other nations, or rea​soning of statesmen or jurists upon the relations of master and slave, can enlarge the powers of the Government, or take from the citizens the rights they have reserved. [452] Upon these considerations, it is the opinion of the court that the act of Congress which prohibited a citizen from holding or owning property of this kind in the territory of the United States north of the line mentioned, is not warranted by the Constitution, and is therefore void;…[460] Every State or nation possesses an exclusive sovereignty and ju​risdiction within her own territory; and, her laws affect and bind all property and persons residing within it…And it is equally true, that no State or nation can affect or bind out of its territory, or persons not residing within it.…[480]…to change or to abolish a fundamental prin​ciple of the society, must be the act of the society itself—of the sovereignty; and that none other can admit to the participation of that high attribute. [483]…each nation should be left in the peaceable enjoyment of that liberty which she inherits from nature…power or weakness does not make any difference. A small republic is no less sovereign than the most power​ful kingdom…[484]and no one nation is entitled to dictate a form of government or religion, or a course of internal policy, to another. [485] Sovereignty, independence, and a perfect right of self-government, can signify nothing less than a superiority to and exemp​tion from all claims of ex​traneous power, however ex​pressly they may be asserted, and render all attempts to enforce such claims merely at​tempts at usurpation. [501] But the recognition of a plenary power in Congress to dispose of the public domain, or to or​ganize a Government over it, does not imply a corre​sponding authority to de​termine the internal policy, or to adjust the domestic relations, or the persons who may law​fully inhabit the territory in which it is situ​ated.…[506] This [the inflation of federal plenary jurisdiction] pro​ceeds from a radical error, which lies at the foundation of much of this discussion. It is, that the Federal Government may lawfully do what​ever is not directly pro​hibited by the Constitution. This would have been a fundamental error, if not amendments to the Constitution had been made. But the final expression of the will of the people of the States, in the 10th amend​ment, is, that the powers of the Federal Gov​ernment are limited to grants of the Constitution. [508] In Pollard’s Lessee v. Hagan, (3 How., 212,) the court say; “The United States have no constitutional capacity to exer​cise municipal [509] jurisdiction, sovereignty, or eminent do​main, within the limits of a State or elsewhere, except in cases where it is delegated, and the court denies the faculty of the Federal Govern​ment to add to its powers by treaty or compact.” [513]…a power to make rules and regulations respecting the public domain does not con​fer a municipal sovereignty over persons and things upon it. [520] The King of Great Britain, by his proclamation of 1763, virtu​ally claimed that the country west of the mountains had been conquered from France, and ceded to the Crown of Great Britain by the treaty of Paris of that year, and he says: “We reserve it under our sovereignty, protection and dominion, for the use of the Indians.” This country was conquered from the Crown of Great Britain, and surren​dered to the United States by the treaty of peace of 1783.

Fellows v. Denniston, 23 ny 420, 423, 428, 431 (ca)(1861). The nature of the aboriginal title, and that of the State within which the lands lie, has been so often de​fined by judicial determination that no time need now be spent on it. (Johnson v. McIntosh, 8 Wheat., 543; Fellows v. Ellsworth, 6 Hill, 546; S.C., 5 Denio, 528.) The Indian nation, in a col​lective or national capacity, has the right of occupancy of the land, but no power to sell or in any way dispose of it to others, except to the State, or to persons authorized by it to purchase; and the government of the State has the ultimate right of the soil, or title in fee simple, subject to the Indian right of occupancy. The right to pur​chase the Indian claim, or, in the language usually em​ployed, to extinguish the Indian title, thus existing in the State or in its grantees, is usually called the right of pre​emption.…If the purchaser acquires no right to interfere with the Indian occupancy, the subject of his purchase is limited to the title of the grantees under the State of Massa​chusetts; and he acquires nothing more. This, we have seen, is the right of preemption, and per​haps it embraces also a technical fee; but, as it does not embrace the Indian right of occupancy, but expressly excludes it, and that is the only right which the Indians had, it is clear that they are not prejudiced by the tax or by any sale which may take place pursuant to it. The title of the grantees under Massachusetts to these lands, before the extinguish​ment of the Indian title, subject as it was to the right of possession re​maining in the Indians for an indefinite period, was not liable to taxa​tion and sale under the general laws of the State relative to the assess​ment of taxes.… Each of the three Constitutions suc​cessively adopted by the people of the State has contained a provision like that in the first Constitution, which was in these words: “No contracts or purchases for the sale of lands made since the 14th day of October, a.d. 1775, or which may be hereafter made with or of the said Indians, within the limits of this State, shall be binding on the said Indians, or be deemed valid, unless made either under the authority and with the consent of the Legislature of this State.”

United States v. Foster, 2 Bissell’s 377, 377 (Wisc. Cir. Ct.)(1870). It may be doubted whether this reservation can be sold by the United States in the present condition of the title, even by act of Congress, without the consent of the Indians themselves, but it is certain that it cannot be with​out an express law; and if the precedents which have al​ways existed in such cases should be followed, it cannot, and ought not to be sold by the Government, until the rights of the Indians are purchased, and with their free consent.

Minter v. Shirley, 3 Miss. 376, 381, 382 (1871). The right to acquire and extinguish their title pertained exclusively to the United States, therefore purchases, made from them separately, or as tribes, were null and void.…The several acts of congress, in reference to the survey and sale of the public lands, dis​tinctly keep in view the fact “that the Indian title must first have been extinguished, and acquired by the United States, be​fore in​dividual right to any part of the soil can be derived and vested.”

Holden v. Joy, 84 us 211, 244 (1872). Obviously this prin​ciple regulated the right conceded by discovery among the discoverers, but it did not affect the rights of those already in possession, either as aboriginal occupants or as occu​pants by virtue of a more ancient discovery. It gave the ex​clusive right to purchase, but did not found that right on a denial of the right of the possessor to sell.…Unmistakably their title was absolute, subject only to the preemption right of purchase acquired by the United States as the successors of Great Britain, and the right also on their part as succes​sors of the discoverer to prohibit the sale of the land to any other governments or their subjects, and to exclude all other governments from any interference in their affairs.

us v. Lara, 541 us 193, 214-227 (2004) (Per, Thomas, j). In my view, the tribes either are or are not separate sovereigns, and our federal Indian law cases untenably hold both positions simultaneously.…In 1871, Congress enacted a statute that purported to prohibit entering into treaties with the “Indian nation[s] or tribe[s].” 16 Stat. 566, codified at 25 usc §71. Although this Act is constitutionally suspect (the Constitution vests in the President both the power to make treaties, Art. ii, §2, cl. 2, and to recognize foreign governments, Art. ii, §3; see, e.g., United States v. Pink, 315 us 203, 228-230 (1942)), it nevertheless reflects the view of the political branches that the tribes had become a purely domestic matter. To be sure, this does not quite suffice to demonstrate that the tribes lost their sovereignty.…Federal Indian policy is, to say the least, schizophrenic. And this confusion continues to infuse federal Indian law and our cases. ((note 4)…this is precisely the confusion that I have identified and that I hope the Court begins to resolve.)…I believe we must examine more critically our tribal sovereignty case law. Both the Court and the dissent, however, compound the confusion by failing to undertake the necessary rigorous constitutional analysis. I would begin by carefully follow-ing our assumptions to their logical conclusions and by identifying the potential sources of federal power to modify tribal sovereignty.…I do, however, agree that this case raises important constitutional questions that the Court does not begin to answer. The Court utterly fails to find any provision of the Constitution that gives Congress enumer-ated power to alter tribal sovereignty…and I would be willing to revisit the question.…The Federal Government cannot simultaneously claim power to regulate virtually every aspect of the tribes through ordinary domestic legislation and also maintain the tribes possess anything resembling “sovereignty.” The Court should admit that it has failed in its quest to find a source of congressional power to adjust tribal sovereignty. Such an acknowledge-ment might allow the Court to ask the logically antecedent question whether Congress (as opposed to the President) has this power. A cogent answer would serve as the foundation for the analysis of the sovereignty issues posed by this case. We might find that the Federal Government cannot regulate the tribes through ordinary domestic legislation and simultaneously maintain that the tribes are sovereigns in any meaningful sense. But until we begin to analyze these questions honestly and rigorously, the confusion that I have identified will continue to haunt our cases.
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I.
THE OBJECTIONS
(a)
Finding re:
irrefutability of complaint's facts


(1).
Lowe, mj, erred as a matter of law alone by finding:—"a court must accept as true all material factual allegations in the complaint."


(2).
An exception exists where, as herein, the motion alleges and attests those factual allegations are based upon federal law, the application of which is constitutionally treasonable, fraudulent and genocidal.


(3).
The maxim is, Equity will not permit a statute to be a cloak for fraud. The federal law (to which the complaint's material factual allegations including locus standi are relevant) cloaks fraud.


(4).
In sum a legal fiction may be posited as a truth, but not against the truth.

(b)
Finding re:
federal law extra-territoriality


(5).
Lowe, mj, erred as a matter of law alone by finding:—

Simply put, the movant is mistaken when it argues that "federal law's territorial application is precluded until there has been a bi-lateral nation-to-nation treaty between the two constitutionally stipulated govern-ments." (Dkt. No. 414,¶18.)


(6).
Lowe, mj, overlooked the crucial difference between international law extra-territoriality and constitutional law extra-territoriality. Thus, he erroneously reasoned:—

Congress need not have "territorial jurisdiction" over a foreign nation to confer on a federal court "subject matter jurisdiction" over cases arising from alleged violations of United States law that occur in that nation.


(7).
Indigenous Nations are not "foreign nations." As settled by Cherokee Nation v. State of Georgia, 5 Pet. 1, 17, 49, 76 (1831): "They may, more correctly perhaps, be denominated domestic dependent nations."

(c)
Finding re:
non-existence of a legal basis for




the motion


(8).
Lowe, mj, erred as a matter of fact alone by finding:—"…the movant cites no controlling law in support of this proposition."


(9).
On the face of the movant's notice appears,

THE MEMORANDUM OF LAW and affidavit re Kaianereh'ko:wa delivered with the notice of objection Dkt. 364 is adopted.


(10).
That memorandum cites substantial controlling constitutional law in support of the movant's proposition,

The movant appears to respond that the legislative intent of the Indian Commerce Clause and the Treaty Clause was to delegate to Congress the power to unilaterally regulate "its own constituents" trade with the Indians, but not to delegate to Congress the Power to unilaterally modify "the indigenous governments' constituents" constitutional right of exclusive occupancy and domestic jurisdiction. (Dkt. No. 414 at 2 [emphasis in original]).

(d)
Finding re:
similar fact evidence


(11).
Lowe, mj, erred as a matter of both fact and law by finding:—

Third, the movant ignores the fact that, since at least 1789, federal courts have had jurisdiction over, inter alia, any cases in which the government is a plaintiff, as in this suit.


(12).
If Lowe, mj, had not himself ignored the movant's cited controlling law he would have encountered constitutional law 1789-1871 which, upon the basis both of constitutional integrity and stare decisis, precludes the recent invention of federal sovereignty arising from the post-1871 federal law cases he relies upon, exclusively.

(13).
The logical force of the reasoning of Lowe, mj, depends upon the misapprehension of law that judicial genocide in excess of constitutional jurisdiction is self-legitimizing through repetition and willful blindness.


(14).
Federal common law has not the constitutional Power to repeal the Constitution. Scott v. Sandford, 19 How. 393 (1857).

(e)
Finding re:
the preemptive nature of federal




questions


(15).
Lowe, mj, erred as a matter of law alone by finding:—

…on such a motion, the Court must decide whether a "federal question" is presented for review, assuming as true all factual allegations in plaintiffs' complaint."


(16).
Lowe, mj, thusly held that the mere raising by a plaintiff of a federal subject matter question precludes challenges based upon constitutional extra-territoriality.


(17).
Lowe, mj, has merely implemented, once again, the modus operandi for the treasonable, fraudulent and genocidal abrogation by the federal judiciary of constitutional paramountcy and the rule of law's constitutive doctrine of stare decisis.


(18).
The fatal flaw in his logic is his enabling assumption that the exercise of jurisdiction confers jurisdiction. While that is certainly true as a common law principle, it is a principle that can not legally be applied when there exists constitutional legislation and authoritative interpretive precedent in relation to it standing in the way.

(f)
Finding re:
movant's factual argument


(19).
Lowe, mj, erred as a matter of law alone by finding:—"I am not required to consider the affidavit submitted by the movant."


(20).
As reason he says, "Because the movant's factual argument, even if true, could not result in dismissal of the claim of the United States."


(21).
It is bad law to contend that the federal government and courts can with impunity commit treason, fraud and genocide.

(g)
Finding re:
unreliabilty of the movant's




affidavit


(22).
Lowe, mj, erred as a matter of mixed fact and law by finding:—

Even if I were required to consider the affidavit of Kaianereh'ko:wa [sic], I would find it insufficient to rebut (or even "dispute") the jurisdictional facts alleged in the Indian plaintiffs' Amended Complaint, which are assumed true for the purposes of this motion…


(23).
The affidavit is presumed true for the purposes of the motion to which it relates. The irregular idea of Lowe, mj, that the affidavit is presumed false because it contradicts the complaint is a reductio ad absurdum.

(24).
Lowe, mj, misleadingly added, "Again, as alluded to above, the movant's affidavit challenges only the legal right (or standing) of the Indian plaintiff's to bring their claim; it does not address the subject matter jurisdiction of this Court to adjudicate the claim brought by the United States."


(25).
That finding is false, and there is no basis for it in the affidavit. The affidavit is not by Kaianereh'ko:wa. That is the indigenous constitution, which Lowe, mj, did not address. The affidavit was by an individual who attested to the legal import of the Kaianereh'ko:wa constitution when read in conjunction with certain provisions of the U.S. Constitution.

(26).
To Lowe, mj, the legal system of the indigenous Six Nations is "practically nonsensical":—

See Dkt. No. 364 [Affid.], ¶1 ["I Tekarontakem of Kanienkeh, make oath and say:…I am knowledgeable in the Kaianereh'ko:wa and previously have testified [in] court [sic] as an 'expert witness.']," ¶2 ["It is the Indigenous constitution of the Kanion'ke:haka which is a constitutionally Indigenous government organized under, and subject to it."]," ¶8 ["Metaphorically and essentially the Kaianereh'ko:wa is (:—Leadership is subject to the power of the People which is subject to Nature."], ¶9 ["Federal Indian Government in contrast is (:—Nature is subject to the power of the People which is subject to Leadership."], ¶11 ["The Kaianereh'ko:wa gave birth to the rule of law in America and its continuing force and effect will, if not suppressed, help America give life under the rule of law instead of death to the rest of the world."].


(27).
Whether or not the attested indigenous constitutional perspective of the movant is nonsense from the perspective of the federal bench, is not relevant. The U.S. Constitution, in contrast, respected the indigenous perspective. Strict interpretation signifies the paramountcy of constitutional integrity and stare decisis over judicial sentiment.


(28).
Therefore it is not relevant under the rule of law that Lowe, mj, feels the indigenous constitutional way is ridiculous and contemptible. What makes his overtly racist opinion seem relevant to him is merely the conceit of federal judicial sovereignty, as an assumed alternative to a constitutionally valid treaty and/or constitutional amendments.


(29).
Lowe, mj, was not ready, willing or able to address on its merits the constitutional question asked and answered by Thomas, j, or the precedents proving the impeccable quality of that resolution. It is not that Lowe, mj, did not have actual knowledge of the facts and the law. McCurn, j, and Lowe, mj, both have been served numerous times with notice of the determinative legislative words and phrases, and the precedents governing their interpretation, both in this Canadian St. Regis case and in extraordinary prerogative relief proceedings which the Second Circuit Court of Appeals has procedurally been stonewalling awaiting this decision of Lowe, mj, while the treason, fraud and genocide identified in the affidavit and attributable to political correctness, continues.


(30).
Now that the decision of Lowe, mj, has been handed down, upon the maxim, Equity, like nature, does nothing in vain, the extraordinary relief proceedings in the 2nd Circuit Court of Appeals to stop the travesty by Lowe, mj, has been superseded in the event.


(31).
There is no law capable of being cited to justify the procedurally contrived exercise of jurisdiction, for which reason Lowe, mj, resorts to the lawyers' standard back-up—impugn the credibility of the adversary. Thus, Lowe, mj, found:—
…the movant confuses "territorial jurisdiction" with the relevant type of jurisdiction for purposes of a Rule 12(h)(3) motion—"subject matter jurisdiction."
 …Second, the movant underestimates the broad impact of the United States Constitution, specifically the Indian Comm-erce Clause and the Treaty Clause, on the authority of (or jurisdiction) of Congress, and the federal courts, over Indian matters.
…McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164, 172, n.7 (1973) ("The source of federal authority over Indian matters has been the subject of some confusion, but it now generally recognized that the power derives from federal responsibility for regulating commerce with Indian tribes and for treaty making.")
 …Third, the movant ignores the fact that, since at least 1789, federal courts have had jurisdiction over, inter alia, any cases in which the government is a plaintiff, as it is in this suit.
…As explained above, on such a motion the court must decide whether a "federal question" is presented for review.
 …In addition to being brief, (amounting to less than a page once the caption is excluded), the affidavit submitted by the movant is often conclusory and vague. For example, the affidavit does not (1) specifically explain why the Indians who entered the Treaty of 1796 were not authorized by the true owners of the lands in question to enter that treaty, (2) specifically explain why the current Indian plaintiffs are not the successors in interest regarding the lands in question and this do not have a legal right to bring (or settle) any claim with regard to those lands, (3) quote any passage, or attach a sworn or certified copy, of the "Indigenous constitution of the Kanion'ke:-haka," or (4) describe the particular land allegedly covered by that particular constitution or even referenced by the movant.
 …The remaining assertions in the affidavit, even construed liberally, contain syntax errors, undefined terms and/or sweeping notions, which render those ideas practically nonsensical.
 [Emphasis added]


(32).
What the affidavit says actually says is:—

AFFIDAVIT RE KAIANEREH'KO:WA

(Foreign law testimony)

I, Tekarontake, of Kanienke, make oath and say:

(1). I am knowledgeable in the Kaianereh'ko:wa and previously have testified [in] court as an "expert witness."

(2). It is the Indigenous constitution of the Kanion'ke:haka which is a constitutional Indigenous government organized under, and subject to it.

(3). I have reviewed the accompanying notice of objection and the amicus brief motion.

(4). They are constitutionally accurate.

(5). This action itself is treasonable and false in terms of the Kaianer-eh'ko:wa.

(6). The Kaianereh'ko:wa is in concert with the U.S. Constitution which affirms the Indian sovereignty of the Kanion'ke:haka.

(7). The difference is profound between the Indigenous law under the Kaianereh'ko:wa and the federal and state law that unconstitutionally is being applied to suppress the Kaianereh'ko:wa.

(8). Metaphorically and essentially the Kaianereh'ko:wa is (:—Leadership is subject to the power of the People which is subject to Nature.

(9). Federal Indian Government in contrast is (:—Nature is subject to the power of the People which is subject to Leadership.

(10). This Federal Indian Governments' court case and the fraudulent Treaty to settle it is War by legal trickery upon Kanion'ke:-haka:—it purports to sell the Land out from under the Kaianereh'ko:wa and thereby pretends to terminate its application to the Land.

(11). The Kaianereh'ko:wa gave birth to the rule of law in America and its continuing force and effect will, if not suppressed, help America give life under the rule of law instead of death under force majeure to the rest of the world.


(33).
The U.S. Congress itself has enacted much the same thing as attested by Takerontake. As Lowe, mj, remarked Takerontake does not attest to having "an educational or employment background, relevant scholarly publications, or the details of previous expert testimony." First, that would be evidence of the fact attested, and the fact is given, as attested, for the purpose of the motion to which it relates. Secondly, there is no rational reason for supposing that expertise in the Kaianereh'ko:wa is acquirable by any of those modes of acquisition, all of which exist in mainstream society, outside the society constituted by the Kaianereh'ko:wa. It is an unwarranted and unjustified personal insult to the integrity of Takerontake to impugn his expertise upon the basis of such irrelevant caviling. And it is a trivialization of the U.S. Constitution to trivialize the Six Nations' and their Allies Kaianereh'ko:wa upon which the U.S. Constitution was based.


(34).
It is not irregular that the affidavit filed by Kanion'ke:haka is "conclusory." The affiant explicitly is testifying as an expert witness in relation to the substance of foreign law within the meaning of the opinion evidence exception. Of course his testimony is "conclusory." It is supposed to be.


(35).
Kanion'ke:haka was not "confused" by the concepts of subject matter and territorial jurisdiction. The legal point is singular and straightforward. The same as for any other citizen of the United States including the President, no American judge physically can trespass upon territory the right of entry to which has not been acquired by Treaty in accordance with the U.S. Constitution, Art. ii, §2, ¶2, cl. 1. As was confirmed by Worcester v. Georgia,6 Pet. 515 (1832), "Except by compact we have not even claimed a right of way through the Indian lands." In order to modify that constitutional status quo ante, two distinct formal ratifications must be established by evidence. Two thirds of the U.S Senate have to ratify the President's signature, under Art. ii, §2, ¶2, cl. 1. Secondly, the signatures on behalf any one or more of the Six Nations of Indians, in particular, have to be ratified by the full Confederate Council, assembled specifically at Onondaga. Articles of Confederation, 1775, Article xi, and the U.S. Constitution, Article vi, ¶1.


(36).
So far as Kanion'ke:haka is aware, and attested, the constitutional protocol for formal validity manifestly was never followed. Kanion'ke:haka as movant does not labor under the burden of proof falsely attributed to it by Lowe, mj, of adducing evidence to establish the so-called "Treaty of 1796" is not valid. The usa and its alter ego the federal law Indians as the party making the assertion of validity bear the burden of proving constitutional compliance.


(37).
Lowe, mj, expresses a familiarity, specifically, with a "Treaty of 1796," and with the succession to the interests it purportedly created. Lowe, mj, already has actual knowledge from the face of the so-called "Treaty of 1796," of constitutional non-compliance. Since it prima facie is a constitutional nullity, the succession of the legal interests it attempted to create is of no legal consequence.


(38).
Lowe, mj, then criticizes Takerontake and Kanion'ke:haka for supposedly not quoting or referring to the Kaianereh'ko:wa constitution with particularity, in circumstances where Lowe, mj, just days before refused to file Kanion'ke:haka's reply, on the ground it was longer than usual and no cause was shown for the extra length.


(39).
The extra length that Lowe, mj, ordered expunged from the record was the full disclosure he subsequently found to be fatally missing.


(40).
As for the pretence by Lowe, mj, that he did not comprehend the geographical location of the territory placed in issue by the constitutional question, at the very least it is manifestly all of the territory already in question in the Canadian St. Regis itself, of which geographical extent Lowe, mj, has actual knowledge, as the presiding Magistrate Judge in that particular suit.

(h)
Finding re:
thomas, j, in lara


(41).
Lowe, mj, erred as a matter of law alone by finding:—

If the movant is referring to Justice Thomas' strict interpretation of the Indian Commerce Clause and the Treaty Clause in U.S. v. Lara, 541 us 193, 214-227, the movant is advised that those statements (made in a concurring opinion) are dicta.


(42).
Osborne's Concise Law Dictionary defines obiter dictum:—

[A saying by the way.] An observation by a judge on a legal question suggested by a case before him, but not arising in such a manner as to require decision. But there is no justification for regarding as obiter dictum a reason given by a judge for his decision because he has given another reason also.


(43).
As Lowe, mj, observed "Justice Thomas' strict interpretation of the Indian Commerce Clause and Treaty Clause" was "made in a concurring opinion."


(44).
Therefore as a matter of law alone, Lowe, mj, has proven the point diametrically opposed to the point he advanced.


(45).
The words of Thomas, j, in Lara do more than re-state the ratio decidendi of the set of original, authoritative and confirmatory precedents 1789-1872. His words supported the majority by providing an alternative basis for the Court's nod to the Indian interest. His words are the first judicial utterance upon that particular aspect of the indigenous constitutional interest in relation specifically to 16 Stat. 566, codified at 25 usc §71, wherein Congress "purported to prohibit entering into treaties with the 'Indian nation[s] or tribe[s].'" The ratio decidendi is, unless the Indian Commerce Clause repealed the Indian Treaty Clause, then the indigenous constitutional interest as settled in the era 1789-1872 could not, as assumed, have been repealed by Congress in 1871.


(46).
Because Thomas, j, is not only a judge but a judge upon the highest court in the land his words by definition not only constitute an original precedent, but an authoritative precedent, in relation to one specifically new aspect of the indigenous interest complex of law.


(47).
Stare decisis is:—
The "sacred principle" of English law by which precedents are authoritative and binding, and must be followed.


(48).
All of the types of precedent,
 are contained in the set of original, declaratory, authoritative and persuasive precedents 1789-1872, plus Thomas, j, in us v. Lara, 541 us 193, 214-227.


(49).
Marshall v. Clark, 1 Kentucky 77, 80-81 (1791), is the first reported case on point subsequent to the adoption in 1789 of the U.S. Constitution. It is an original precedent in that it creates and applies a new rule. The significance of Marshall v. Clark is, the first court upon the new scene created by the Constitution's delegation of jurisdiction expressly and explicitly adopted the treaty principal at the heart of the previously established constitutional rule of law.


(50).
Marshall v. Clark did not construe any particular word or phrase employed in the Constitution. Rather it established the context: the constitutional weave into which the words and phrases are woven. All reported cases between Marshall v. Clark in 1791 and the report in Holden v. Joy, 84 us 211 (1872), add their respective words as threads going over the same pattern, making it ever simpler and ever bolder, to a point where indigenous sovereignty at constitutional law was constitutionally impregnable.


(51).
Marshall v. Clark held (pp. 80-81) the crown had exclusive constitutional jurisdiction, as against any foreign state, to treat with the indigenous nations for the acquisition of territory. The crown might assign its inchoate right to occupancy and jurisdiction, but only subject to the existing occupancy and jurisdiction of the indigenous people and their indigenous constitutional governments. It is the same under the U.S. Constitution. The indigenous constitutional interest was not prejudiced by Independence:

The dormant title of the Indian tribes remained to be extinguished by government, either by purchase or conquest, and when that was done, it inured to the benefit of the citizens who had previously acquired a title from the crown,…


(52).
Although Marshall v. Clark is an original precedent it is not an authorit-ative precedent, because it is not made by the highest court in the land. Weiser v. Moody, 2 Yeat's 127 (Penn. sc)(1796) and Sherer v. McFarland, 2 Yeat's 124 (Penn. sc)(1797) are neither original nor authoritative, but rather are declaratory precedents, because they merely apply the same rule of law originally created by Marshall v. Clark. Each declares a different aspect of the rule of law, laying on its particular reinforcement of threads already existing in the general pattern. Weiser (pp. 127-8) declares:

the patent would enure for the benefit of the grantee, when the lands came afterwards to be purchased from the Indians.

Sherer (pp, 225, 226) declares:

It must be admitted, that the lords of the soil had the exclusive right of disposing of their lands in their own mode.


(53).
The first precedent capable of being a candidate for the stare decisis quality "authoritative," is Fletcher v. Peck, 6 Cranch's 87, 142-3 (1810), in which the highest court in the country held:

The majority of the Court is of opinion that the nature of the Indian title, which is certainly to be respected by all courts, until it has been legitimately extinguished, is not such as to be absolutely repugnant to seisin in fee on the part of the state.


(54).
For stare decisis purposes the critical phrase used by the U.S. Supreme Court in Fletcher v. Peck is:—"which is certainly to be respected by all courts." In the context of the sentence in which it occurs, the indigenous right was guaranteed a remedy. Johnson v. M'Intosh, 8 Wheat. 543, 574 (1823), reiterated the point, classifying the indigenous title:—"a legal as well as a just claim." Since Johnson v. M'Intosh did not create a new rule of law it is neither original, authoritative nor declaratory, but a merely persuasive precedent. By definition of terms all of the cases subsequent to the constitutive era 1789-1810 can only be persuasive precedents or per incuriam:

[Through want of care.] A decision of the court which is mistaken. A decision of the court is not a binding precedent if given per incuriam; i.e., without the court's attention having been drawn to the relevant authorities, or statutes. 


(55).
Upon the basis of the original and authoritative precedent constituted by the alternative reason for judgment of Thomas, j, in Lara the rule of law is, the repeal attempted by the Appropriations Act, 1871, manifestly is void for non-compliance with the U.S. Constitution, Art. v: "The Congress shall propose Amendments to the Constitution." The expression of the mandatory tense "shall propose" precludes Congress' assumed Power to enact unilaterally any repeal of previously established constitutional law. Similarly, Article i confirms the constitutional continuity of the indigenous national exemption from taxation, and, correspondingly, exclusion from enumeration in relation to the non-indigenous franchise. Article vi, makes a special case for the Six Nations in particular, by confirming:—

Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.
The Articles of Confederation, 1775, correspondingly enact:

Article xi. A perpetual alliance, offensive and defensive, is to be entered into, as soon as may be, with the Six Nations; their limits ascertained, and to be secured to them; their lands not to be encroached on, nor any private or colony purchase to be made of them hereafter to be held good, nor any contract for lands to be made, but between the great council of the Indians at Onondaga and the general Congress…
The Constitution, complementarily, further enacts:

Art. i, §10, para. 1, cl. 1. No State shall enter into any Treaty.
And:

Art. ii, §1, ¶1, cl. 1. The executive Power shall be vested in a President of the United States of America.
And:

Art. ii, §2, ¶2, cl. 1. He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.
And:

Amendment x. The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

That is the set of express and explicit constitutional words and phrases which collectively were construed by the ratio decidendi
 of the original, authoritative, declaratory, persuasive precedents 1871-1872, and by Thomas, j, in Lara in 2004.


(56).
By definition of terms of legal art there are and can not possibly be any constitutional common law precedents, as opposed to legislative interpretation precedents. Cases decided subsequent to a legislative codification can not create a new law in a field already occupied by legislation and the legislation's interpretive precedents:

Judge-made law is subject to certain limitations. It can not openly declare a new principle of law: it must always take the form of a deduction from some legal principle whereof the legal validity is admitted, or the application or interpretation of some statutory enactment. It can not override statutory law. The courts may, by a process of interpretation, indirectly limit or possibly extend the operation of a statute, but they cannot set a statute aside. Nor have they in England ever adopted the doctrine which exists, one is told, in Scotland, that a statute may be obsolete by disuse. It can not from its very nature override any established principle of judge-made law.


(57).
Scott v. Sandford, 19 How. 393 (1857) is the constitutional legislative interpretation precedent, for stare decisis purposes, confirming the legislative intent of the U.S. Constitution to confirm the general principle of English law regarding the inherent nature of the judicial function from the beginning of the legal tradition of the English-speaking global sub-culture. That tradition withstood the pressure of a congressional modification of the slave law, and in the result the existing equality of persons of African heritage is constitutional, just as the indigenous rights are and always were constitutional, both legislatively and by the interpretive precedents.


(58).
The constitutional set of checks and balances portrayed by the pattern must rather than may be respected by every judge, in all courts, whether it be in the indigenous courts of the Six Nations under the Kaianereh'ko:wa, or in the state, federal, municipal or other courts, including the Supreme Court, that are subject to the U.S. Constitution:—the right has a remedy that every judge is under a constitutional duty to provide. Conversely, no judicial discretion exists to withhold the remedy on equitable grounds.

(i)
Recommendation re:
disposition


(59).
By operation of law alone the decision of Thomas, j, precludes the decision of Lowe, mj, and, therefore, McCurn, j, should not follow the recommendation below as to final disposition.


(60).
Instead he should declare the U.S. Supreme Court enjoys exclusive original jurisdiction in relation to suits brought by the indigenous Six Nations, or any of them, against the non-indigenous federal system.


(61).
In order to comprehend the reason, McCurn, j, will have to recognize the fact that federal judges are human beings, subject, as such, to preferring the contingent to the remote:

Nothing is more certain than that men are, in great measure, governed by interest, and that even when they extend their concern beyond themselves, it is not to any great distance…The only difficulty, therefore, is to find out this expedient, by which men cure their natural weakness and lay themselves under the necessity of observing the laws of justice and equity.…Here, then, is the origin of civil government and society 

II.
THE RECORD

(62).
The report under objection (Dkt. No. 416, 5/18/05) is a sufficient record standing alone for the purposes of this de novo appeal.

III.
THE MEMORANDUM OF LAW

(63).
The Supreme Court has exclusive original jurisdiction. Kahentinetha v. usa and ny, Supreme Court Original Action Motion and Bill of Complaint pursuant to the Constitution, Article iii, §2, cl. 2, May 20, 2005.


(64).
Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh therefore adopts the said original action document as the Memorandum of Law for use upon this appeal by way of trial de novo.


(65).
In the light of that memorandum the entire body of law that is the subject of Felix S. Cohen, Handbook of Federal Indian Law, 1941, United States Government Printing Office, is an unconstitutional federal affirmative action program based upon race. Political correctness based upon the inadequately grounded convention wisdom of governed de facto but not de jure from 1871, until, in 2004, the inadequacy was for the first time questioned upon the basis of the reconciliation by Thomas, j, of the Indian Commerce and Treaty Clauses.

(66).
Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh hereby adopts Justice Thomas' "strict interpretation" of the Indian Commerce Clause and the Treaty Clause in U.S. v. Lara, 541 us 193, 214-227, as further and better supported by the accompanying original action and bill of complaint booklet in the Supreme Court.


(67).
"Strict interpretation" is a synonym for the rule of law in the constitutional democracies established under the Kaianereh'ko:wa and the U.S. Constitution.

(68).
The alternative is the "living tree" treason, fraud and genocide of the rule of judicial oligarchy.


(69).
McCurn, j, labors under a judicial duty to apprize the Supreme Court of the reasons for and against the strict interpretation requested, which entails honestly addressing the legislative words and precedents cited and quoted for judicial assessment.


(70).
For purposes of argument, Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh hereby concedes that the constitutional law upon which we rely is not reasonable to any judge in the federal judiciary. Our legal point is, the feeling, the subjective sense, the federal judicial intuition of reasonableness is a culturally biased phenomenon, irrelevant to the objective definition of the content of the law, and a fatal flaw to the existence of the rule of law. The exclusive territorial application of the indigenous law, which the constitutional law guarantees pending treaty, is threatening to the entire non-indigenous legal establishment, to the intellectual investment of each of its practitioners, the judges, the lawyers, the court clerks. In consequence the report and recommendation of Lowe, mj, is a sentimental self-defence argument by an interested person, rather than an independent and impartial third-party adjudication.


(71).
The Supreme Court is closer to being a genuine third-party adjudicator, at least for appearance purposes. Certainly, it is the only court capable of resolving the conflict between the two great theories of jurisprudence as to the basis for justice:—truth; or, consequences. The federal judiciary since 1871 has been so immersed in manipulating consequences by means of federal common law as to have made itself the intractable enemy of truth. Only the Supreme Court is left, to re-instate justice as the application of truth to affairs.

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh this 20 May, 2005:
/s/

/s/

Kahentinetha

Iokerononh
Court file no. A-363-05
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NOTICE OF MOTION


TAKE NOTICE Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh will make both a motion, and a motion for leave in writing under Rule 369 of the Federal Court Rules.

THE MOTION IS FOR the Court to address the outstanding motion record entered August 12, 2005, for special direction.

THE MOTION FOR LEAVE IS under Rule 357.

THE GROUND IS the prevention of genocide by judicial chicanery culminating in treasonable, fraudulent and genocidal abrogation of the rule of law’s constitutive principles of constitutional paramountcy, stare decisis and equal application.


THE FOLLOWING DOCUMENTARY EVIDENCE will be used: Affidavit re intervening special circumstance under Rule 351, infra 2.

KANION'KE:HAKA  KAIANEREH'KO:WA  KANON'SES:NEH

Kahentinetha

Io ke ron onh

SEPTEMBER 6, 2005.
MEMORANDUM OF FACT AND LAW

PART I: FACT

(1).
The courts in Canada knowingly and intentionally commit genocide by  willfully ignoring the Constitution Act, 1867, §109.

PART II: ISSUE


(2).
The existence of the rule of law and genocide in Canada.
PART III: SUBMISSION

(3).
The Federal Court of Appeal can prevent genocide by and only by granting both motions speedily.
PART IV: ORDER SOUGHT


(4).
THAT this Court:

[   ]
RECOMMENDS that the Registrar of the Supreme Court comply with SC rule 78(1);

[   ]
DIRECTS the Registrar of this Court to file the SC rule 78(1) motion record in this Court for consideration in this appeal;

[   ]
DETERMINES section 109 of the Constitution Act, 1867, [  ] DOES [  ] DOES NOT preclude r. v. Marshall; r. v. Barnard, 2005 scc 43 ¶¶48, 107, July 20, 2005; and,

[   ]
GRANTS leave pursuant to FC rule 357 to appeal the determination under section 37.1 of the Supreme Court Act.

PART V: AUTHORITIES


(5).
The motion records’ authorities are repeated.

KANION'KE:HAKA  KAIANEREH'KO:WA  KANON'SES:NEH

Kahentinetha

Io ke ron onh

SEPTEMBER 6, 2005.

AFFIDAVIT

(Rules 351 & 363)


I, Io ke ron onh, hunter and steelworker, of Akwesasne in the nation of Kanion’ke:haka, make oath and say:

(1).
On August 12, 2005, Kanion’ke:haka filed in this Court a FC Rule 369 motion in writing only for special quo warranto directions to accommodate the extreme urgency of the special circumstance (within the meaning of FC Rule 351) of genocide caused by the judicial chicanery of willful blindness to section 109 of the Constitution Act, 1867, manifested upon the face of the record below. Quo warranto exists speedily to prevent judicial crime in virtue of excess of jurisdiction, which the motion record below establishes without need for further compliance (e.g., with FC Rule 343). The judicial duty is, speedily to answer the question of law within the meaning of FC Rule 366 the ignoring of which abrogates the rule of law’s constitutive principles of constitutional integrity and stare decisis. Each day beyond August 12, 2005, this Court has failed to prevent genocide in circumstances it has actual knowledge of the facts and the law.
(2).
With Kanion’ke:haka’s consent (attributable to identity of constitutional “Interest” and “Trust” within the meaning of section 109 of the Constitution Act, 1867) Pierre George submitted the same constitutional question to the Ipperwash Inquiry where similarly it was quashed, after which the Divisional Court, Court of Appeals and Supreme Court of Canada affirmed by refusing upon procedural pretexts to review, which process culminated in the accompanying SCC Rule 78(1) motion record dated August 24, 2005, and its rejection by Registrar’s order under letter dated August 26, 2005, as follows:

Further to your letter, documents and money orders in the amount of $560.00 and $50.00 received on August 15, 2005, I wish to confirm that there is nothing the Supreme Court of Canada can do for you.

(3).
The two motion records establish the judiciary below this Court and the judiciary above this Court, will not as opposed to can not, prevent the genocide. Before thinking about striking for insufficiency the judicial duty is to give reasons that justify its choice of the governing law that establishes the standard for sufficiency. Since the governing law is constitutional, Canada has no case by operation of law alone. The judiciary aids and abets the consequent genocide by applying domestic legislation and judge-made common law, as if there were no constitutional question outstanding as to its relevance.

(4).
The only way the genocide can be prevented is to put the threshold question of law alone before the Supreme Court under FC Rule 357. Denial by that Court is the genocidal final solution that urgently needs to be and can be interrupted only by this Federal Court of Appeal under Rule 357.

(5).
Exhibit “a” hereto annexed is an even-dated motion record in Superior Court of Justice of Ontario file 05-cv-030785 Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh v. hmq and ago.

(6).
It provides particulars of the mens rea and actus reus and modus operandi of genocide by the court of original and inherent jurisdiction of the ceded territory of Ontario, occasioned by its unconstitutional physical occupation of and excess of jurisdiction over the unceded territory reserved by the indigenous Kaianereh’ko:wa constitution and the Constitution Act, 1867.
(7).
Secondly, it provides particulars of the extreme urgency in terms of loss of life from the intentional “killing” form of genocide as well as from the more politically popular Canadian model of intentional “serious bodily and mental harm,” within the meaning of Articles 2(a) and 2(b) respectively of the Convention for the prevention and Punishment of the Crime of Genocide, 1948.
(8).
Thirdly, it justifies my statement of fact that this Court genuinely is the court of last resort. It does not matter what the Superior Court of Justice decides since whatever it decides will not make it past the stonewall of procedural chicanery on the part of the Divisional Court, the Court of Appeal and Supreme Court of Canada, documented on the face of the record of 05-cv-030785 and the related-case identified therein of George v. Linden: The Ipperwash Inquiry, 05-dv-001117. Even if that stonewall were to be de-constructed, there is no prospect the Supreme Court of Canada will ever in good faith grant leave to appeal. As Chief Justice of Canada Antonio Lamer held on September 12, 1995, as epitaph for the judge-made death of Dudley George on September 6, 1995:—“well, this an issue that has never been tried.”

(9).
On September 12, 1995, the Supreme Court of Canada coram declared the constitutional question of aboriginal rights in the light of Constitution Act, 1867, §109 is an issue that has not been tried. On July 20, 2005, that Court added that it never will be. For the fully-informed genocidal purpose of precluding consideration of §109, the Supreme Court purported to set a common law precedent that the only arguable legal source of aboriginal rights is pre-sovereignty practice.

(10).
The Supreme Court omits the existing constitutional law. Constitution Act, 1982, §35.

(11).
The aboriginal practice under the indigenous Kaianereh’ko:wa constitution was and it still is, exclusive territorial occupancy and jurisdiction. The Constitution Act, 1867, §109, affirmed the continuity of such constitutional law paramountcy. The constitutive precedents entrenched that constitutional paramountcy by stare decisis. The Royal Proclamation of 1763 enacted the Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh and other Allies of the Crown “should not be molested or disturbed” by the Crown in relation to unceded territory because was it was “just [true] and reasonable [politic in 1763],” thus implementing the conventional wisdom of Europe in America established by the Papal Bulla Sublimus Deus, 1537, and maintained to the present by the constitutions:

We consider however that the Indians truly are Men and we define and declare by these letters or by any translation thereof signed by any notary public and sealed with the seal of any ecclesiastical dignitary to which the same credit shall be given as the originals that notwithstanding whatever may have said to the contrary the said Indians are by no means to be deprived of their liberty or the possession of their property. And that they may and should freely and legitimately enjoy their liberty and possession of their property. Nor should they be in any way enslaved. Should the contrary happen it shall be null and of no effect.

(12).
The judicial condoning of force to effect political change other than by the due process of constitutional amendment pursuant to the indigenous Kaianereh’ko:wa constitution and the Constitution Act, 1867, constitutes terrorism of genocidal consequence on a national scale in abrogation of the rule of law, in satisfaction of the jurisprudential perversion that judicial sentiment makes right.
Sworn before me at Ottawa
)

)
in the Province of Ontario
)


)

September 6, 2005.
)
/s/




Io ke ron onh

/s/

A Commissioner for Oaths

Exhibit “a” to the Affidavit of Io ke ron onh

Sworn September 6, 2005.

/s/




A Commissioner, etc.

05-CV-030785

APR 15 2005

SUPERIOR COURT OF JUSTICE

Between:

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh and Kahentinetha, Towenino and Katenies

Plaintiffs

and:

Attorney General of Canada and Her Majesty the Queen in right of Ontario

Defendants

CASE MANAGEMENT MOTION FORM

DATE:




[x]
September 6, 2006

JURISDICTION



[x]
Judge

THIS FORM IS FILED BY

[x]
moving parties, plaintiffs

RELIEF REQUESTED


[x]
Consider fresh evidence

MOTION MADE



[x]
on notice, to be opposed

METHOD OF HEARING


[x]
in writing only

ORDER SOUGHT



[x]
emergency re-scheduling
MATERIAL RELIED ON


[x]
existing record







[x]
this motion record

GROUNDS




[x]
Rule 37.12(5)(c)(d) & (6)

CERTIFICATION BY Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh, Kahentinetha, Towenino, Katenies appears by execution of the annexed motion record, infra p. 1.
MAILED (confirmation annexed)

Brian Evernden, Senior General Counsel, Canada

Peter Lemmond, Counsel, Attorney General Ontario

DISPOSITION:

Date………
Name…………………
Signature…………………………




Judge's/Master's


Judge's/Master's
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NOTICE OF MOTION


TAKE NOTICE Kanion’ke:haka moves the Court for an immediate determination of its motion for emergency relief entered “JUL 18 2005.”


THE GROUND is recent events establish an imminent return to a killing cycle in the implementation of the Courts’ treason and fraud of judicial sovereignty in virtue of genocidal willful blindness to the law.


THE DOCUMENTS upon which reliance is placed are the record complemented by the annexed affidavit apprising this Court of the increasingly critical and deadly intent and effect of postponing this Court’s determination of the constitutional question to which the case is limited, and all events are driven, in refutation of justice as the application of truth to affairs, the constitutional premise, as opposed its nemisis, the treason of judicial sovereignty.

Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh

And Women Titles Holders in Trust

/s/

/s/


Kahentinetha

Io ke ron onh

/s/

/s/


Towenino

Katenies

SEPTEMBER 6, 2005.

COPY OF OUTSTANDING NOTICE OF MOTION

[FOR FRESH SCHEDULING DIRECTIONS ON EMERGENCY BASIS]

05-CV-030785

APR 15 2005

SUPERIOR COURT OF JUSTICE

Between:

Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh

Plaintiff

and:

Attorney General of Canada and Her Majesty the Queen in right of Ontario

Defendants

CASE MANAGEMENT MOTION FORM

JURISDICTION



[x]
case management JUDGE 

THIS FORM IS FILED BY


[x]
moving parties, plaintiffs

RELIEF REQUESTED



[x]
Consider fresh evidence

MOTION MADE



[x]
on notice, to be opposed

METHOD OF HEARING


[x]
in writing only, 18 July 05

ORDER SOUGHT



[x]
emergency injunction
MATERIAL RELIED ON


[x]
consolidated record







[x]
document annexed

GROUNDS




[x]
Rule 37.12(5)(c)(d) & (6)







[x]
fraud vitiates all







[x]
chicanery is fraudulent







[x]
further delay in addressing the constitutional legislation, upon any "Pretence whatsoever" with the meaning the meaning of the Royal Proclamation of 1763, is prima facie "Complicity in Genocide" contrary to Article 2(b) of the Convention for the Prevention and Punishment of the Crime of Genocide, 1948
[x]
continued infra
CERTIFICATION BY Pierre George, Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh, Kahentinetha, Towenino, Katenies and Iokerononh

The above information is certified correct

/s/…………………………………

/s/……………………………………

Pierre George




Towenino

/s/…………………………………

/s/……………………………………

Katenies




Kahentinetha

/s/…………………………………
Iokerononh





Date: JULY 15, 2005.
FAXED TO (confirmation annexed)

Sean Campbell, Commission Counsel 416 863 0871

Brian Evernden, Senior General Counsel, Canada 613 954-1920

Peter Lemmond, Counsel, Attorney General Ontario 416 326-4181

DISPOSITION

[  ]
order to go as asked


[  ]
adjourned to

[  ]
order refused



[  ]
order to go as follows:

Hearing method



Hearing duration

   min

Heard in:[  ] courtroom [  ] office

[  ]
Successful party MUST prepare formal order for signature

[  ]
No copy of disposition to be sent to parties

[  ]
Other directions - specify

Date………
Name…………………
Signature…………………………




Judge's/Master's


Judge's/Master's







[x]
Grounds (continuation):

The governing procedural law manifestly is

Ontario Rules of Civil Procedure

Rule 37.12(5) Within ten days after being served with the moving party’s material, the responding party shall serve and file, with proof of service, in the court office where the motion is to be heard,


(c) a motion record, a notice that the responding party agrees to have the motion heard and determined in writing under this rule and a factum entitled factum for a motion in writing, setting out the party’s argument; or


(d) a notice that the responding party intends to make oral argument, along with any material intended to be relied upon by the party.

(6) Where the responding party delivers a notice under subrule (5) that the party intends to make oral argument, the moving party may either attend the hearing and make oral argument or not attend and rely on the party’s motion record and factum.

The governing substantive law manifestly is

Kaianereh'ko:wa
Wampum 44 The lineal descent of the people of the Five Nations shall run in the female line. Women shall be considered the Progenitors of the soil. They shall own the land and the soil. Men and women shall follow the status of their mothers.

Wampum 45 The women heirs of the chieftainship titles of the League shall be called Oyaner or Otiyaner for all time to come.

Wampum 16 If the conditions which shall arise at any time call for an addition or change to this law, the case shall be Carefully considered and if a new beam seems necessary or benficial, the proposed change shall be decided and if adopted, shall be called, "Added to the Rafters."

Wampum 93 Whenever an especially important matter or a great emergency is presented before the League Council and the nature of the matter affects the entire body of the Haudenosaunee, threateing their utter ruin, then the Rotiianer must submit the matter to the decision of the people and the decision of the people shall affect the decision of the League Council. The decision shall be a confirmationm of the voice of the people.

Royal Proclamation of 1763

[T]he several Nations of Tribes of Indians with whom We are connected and who live under our Protection should not be molested or disturbed in the Possession of such Parts of Our Dominions and Territories as not having been purchased by or ceded to Us are reserved to them or any of them as their Hunting Grounds…upon any Pretence whatever.

Constitution Act, 1867
91(24) Indians, and Lands reserved for the Indians.
109 All Lands, Mines, Minerals, and Royalties belonging to the several Provinces of Canada, Nova Scotia, and New Brunswick at the Union, and all Sums then due or payable for such Lands, Mines, Minerals, or Royalties, shall belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New Brunswick in which the same are situate or arise, subject to any Trusts existing in respect thereof, and to any Interest other than that of the Province in the same.

132 The Parliament and Government of Canada shall have all Powers necessary or proper for performing the Obligations of Canada or of any Province thereof, as part of the British Empire, towards Foreign Countries, arising under Treaties between the Empire and such Foreign Countries.

Constitution Act, 1982

38(1) An amendment to the Constitution of Canada may be made by proclamation issued by the Governor General under the Grant Seal of Canada where so authorized by

a. resolutions of the Senate and House of Commons; and

b. resolutions of the legislative assemblies of at least two-thirds of the provinces that have, in the aggregate, according to the then latest general census, at least fifty per cent of the population of all the provinces.

A precedent by an independent and impartial third-party court identified a causal relationship between the constitutional question and the death of Dudley George: not addressing the constitution, for political reasons

United States v. Pitawanakwat, [2001] 1 cnlr 340, 345, 358-9 (U.S. District Court)

Lake Gustafsen was only one of many incidents involving Native people in the summer of 1995. That same summer saw other protests, road barricades, and occupations of parks and private property across Canada. In July 1995, about 100 rebel Chippewas occupied a military camp in Ontario and the neighboring reserve. In September 1995 about 40 rebel members of the Kettle and Stony Point tribes occupied the neighboring Ipperwash Provincial park in Ontario, asserting that it was the site of sacred burial ground. The Ipperwash incident involved a gun battle [sic, the Indians were not armed] which became deadly when police shot and killed one protester and injured two others. Also in September 1995, about 40 Nuxalk Nation chiefs, elders and supporters peacefully blockaded access to their tribal lands at Fog Creek near Bella Coola, British Columbia.

Defendant and the Ts'peten Defenders were not seeking to abolish the Canadian government and replace it with their own, or even fundamentally to alter the Canadian government. Instead, they sought to establish sovereignty over, and to displace the Canadian government, from their tribal lands.

The responding parties are engaged in the improper and irregular purpose of delay, as part of a larger fraud to pass off the national constitutional issue of judicial genocide committed by excess of jurisdiction as a merely local abuse of jurisdiction by politicians and police.
Timothy Appleby, Canadian Press, Forest Ontario, Globe & Mail, "Harris government just in love with guns," July 13, 2005

The Ontario Provincial Police officers who advised the Mike Harris government during the 1995 Ipperwash park occupation viewed the premier and his key cabinet colleagues as "barrel suckers…just in love with guns" because of their "very, simplistic" perspective on events, he testified yesterday.

The actus reus and mens rea of genocide by chicanery has been established on the face of the record itself by the "Pretence" advanced in the following high-handed letter from Canada received by fax moments ago this 15 July 2005

Department of Justice


Telephone: (613) 957-4869

Canada




Fax: (613) 954-1920

234 Wellington Street [etc.]

July 15, 2005

Our File Number: 2-366328

BY FAX

Kahentinetha and Io ke ron onh


Mr Peter Lemmond
Kanion'ke:haka Kaianereh'ko:wa


Minstry of the Attorney

Kanon'ses:neh





General [etc.]

Dear Sir/Madam:

Re:
Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh v. Attorney Genral of Canada and Her Majesty the Queen in Right of Ontario


CFN: 05-CV-03085


In accordance with the endorsement of Mr. Justice Smith dated June 22, 2005, the Court Co-Ordinator has set the matter down for October 26, 2005, which is the first available date for an oral hearing of the Motion.

Yours truly,

/s/





Brian Evernden

Senior General Counsel

Civil Litigation Section

c
Denis Courtemanche

The Emergency

Canada is pretending that Judge Smith's Order of June 22, 2005, giving them a further 60 days to move to strike the claim, preempts from consideration on July 18, 2005, our EMERGENCY MOTION DATED JUNE 30, 2005, for relief from genocide-in-progress, supercedes the previous scheduling order which was scheduled on a non-emergency relief basis.
This Case Management Motion Form must be placed by the Court Administrator before a Judge of the Court on July 18, 2005, in accordance with the mandatory provisions of Rule 37.12 quoted above.

The alternative is, once again the genocide presumed true for the purposes of the motion for emergency relief will be extended at the very least from today's date July 15, 2005, to October 26, 2005.

Canada, Ontario, Linden and the Court system of Ontario, once again, will have committed genocide by chicanery.

According to the Rules applicable to the emergency motion herein Canada, Ontario, Linden and the Court system of Ontario were obliged to respond on or before July 14, 2005, pursuant to the mandatory provisions of Rule 37.12(5) "Within ten days after being served with the moving party's material, the responding party shall serve and file with proof of service, in the court office where the motion is to be heard, (d) a notice that the responding party intends to make oral argument, along with any material intended to be relied upon by the party. [Emphasis added]

Please also take emergency notice that the responding parties are in default of the mandatory rule that within 10 days they give the moving party written material identifying the constitutional legislation and precedents relied upon to contest the constitutional question. That is the only thing that is capable of being relevant, by definition, since the motion is restricted to the constitutional question. Since they are in default of proper notice of their legislative and stare decisis basis for argument, therefore they can not, legally, argue the constitutional question on October 26, 2005. The sole remaining purpose is delay, indeterminately, as has been the modus operandi for genocide by chicanery. Somebody in the attorney general's office problably just phoned for an ordinary, i.e., not an emergency date in order to evade the timely addressing of the emergency motion.

AFFIDAVIT


I, Io ke ron onh, Runner under the Kaianereh’ko:wa constitution, of Akwesasne in the Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh national territory, make oath and say:

(1).
My constitutional jurisdiction is to represent the Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh nation in relation to its constitutional affairs at the national level with the two other
 national constitutional governments and their courts in North Eastern North America, geographically inclusive of the yet-unceded portion of the Lower Great Lakes/St. Lawrence/Hudson Rivers drainage basin (New York, Ontario and Quebec).

(2).
I swear this affidaivt in factual justification of a life and death motion by my government to reduce the time to answer the question to which the litigation is limited, the delaying of which constitutes genocide.

(3).
By operation of the constitutional law alone this Court has original, inherent, and general jurisdiction relative to the ceded portion of Ontario. Constitution Act, 1867, §§92(13) & 109.
(4).
By operation of the constitutional law alone this Court has no right of occupancy in or territorial jurisdiction over the unceded portion. Kaianereh’ko:wa, Wampums 16, 17, 25, 28, 36, 44, 45, 55, 58, 78, 92 and 93, infra pp. 10-14; Constitution Act, 1867, §§90, 91(24), 92(13), 109, 129 and 132, infra pp. 35.

(5).
The lawyers, judges and clerks in and of this Court have actual and/or constructive knowledge of the aforesaid law and the genocidal consequence of its breach.

(6).
They know the same thing I know because it is my job and theirs to be knowledegable in the constitutional law that provides the structural framework of constitutional democracy.

(7).
Constitutional democracy was established by the Kaianereh’ko:wa relative to North Eastern North America inclusive of New York, Ontario and Quebec. The Constitution, 1789, by Congressional legislative
 acknowledgement was based upon it.

(8).
The Constitution Act, 1867, continued the identical constitutional law as that under colonial law which also had been confirmed by the U.S. Constitution, namely:
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MOHAWK COUNCIL

Fire Keepers

BEAR CLAN ROTIYANER

TURTLE CLAN ROTIYANER

WOLF CLAN ROTIYANER

The council of the Mohawks shall be divided into three parties: The Bear Clan Chiefs, Tehanakarine, Ostawenserentha and Soskowharowane are the first. The Turtle Clan Chiefs Tekarihhoken, Ayonwatha and Satekariwate are the second. The Wolf Clan Chiefs Sarenhowane, Teyonhekwen and Orenrekowa are the third. The first part is to listen only to the discussion of the second and third parties and if an error is made, or the proceedings irregular, they are to call attention to it and when the case is right and properly decided by the two parties, they shall confirm the decision of the two parties (and refer the case to the Seneca Chiefs if it’s a Grand Council). The Well Keeper of the Turtle Clan, Chief Tekarihoken announces the subject to be discussed and passes the issue over Council Fire to the Wolf Clan Chiefs for their decision. No one else but the Chiefs may speak when the Chiefs' Council is in session. The Wolf Clan Chiefs deliberate in low tones and when arrived at a decision, their Speaker stands up and passes their decision over the Fire to the Turtle Clan Chiefs. In turn the Turtle Clan Chiefs deliberate and come to a decision which in this instance is the same as that of the Wolf Clan Chiefs. The Turtle Clan Speaker announces the decision of the Turtle Clan Chiefs to the Wolf Clan Chiefs and passes on their joint decision to the Bear Clan Chiefs who shall then confirm the decision of the two parties and declare the issue passed and asks does the Well Keeper have any other issues?

In the event that the Turtle Clan Chiefs disagree with the decision of the Wolf Clan Chiefs, the Fire Keepers (Bear Clan Chiefs) shall invoke the rule that the two sides must deliberate again and because of the new information revealed by the disagreement, the two sides are now likely to agree and in coming to an agreement the issue is confirmed and passed by the fire keepers, the Bear Clan Chiefs. Should the Turtle Clan Chiefs and Wolf Clan Chiefs come up with the same disagreement in their second deliberation, the Fire Keepers shall then render a decision they see fit in case of a disagreement by the two bodies. (Wampum 10).

Should the fire Keepers, the Bear Clan Chiefs, disagree with the decisions of the Wolf Clan Chiefs and the Turtle Clan Chiefs whose decisions are the same, the same rule must again be applied and the Turtle Clan Chiefs must once again deliberate on the issue and the Wolf Clan Chiefs must do the same. If their decisions are the same as before, the Fire Keepers, the Bear Clan Chiefs have to go along with their decisions and are compelled to confirm their joint decision.

WAMPUM #16. IN CASE A NEW LAW IS MADE

If the conditions which shall arise at any time call for an addition or change of this law, the case shall be Carefully considered and if a new beam seems necessary or beneficial, the proposed change shall be decided upon and if adopted, shall be called, "Added to the Rafters."

WAMPUM #17. CLAN MOTHERS TO HOLD CHIEFTAINSHIP TITLES VIA WAMPUM STRINGS

A bunch of certain shell (wampum) strings, each two spans in length, shall be given to each of the female families in which the chieftainship titles are vested. The right of bestowing the titles shall be hereditary in the family of females legally possessing the bunch of shell strings and the strings shall be the token that the females of the family have the ownership of the chieftainship title for all time to come, subject to certain restrictions mentioned herein.

WAMPUM #25. CHIEF SEEKING INDEPENDENT AUTHORITY WILL BE DEPOSED.

If a chief of the League should seek to establish any authority independent of the League of the Great Peace, which is the Five Nations, he shall be warned three times in open Council: first by the women relatives, second by the men relatives, and finally by the chiefs of the Nation to which he belongs.

If the offending chief is still persistent, he shall be dismissed by the War Chief of this Nation for refusing to conform to the laws of the Great Peace. His Nation shall install the candidate nominated by the female name holders of his family.

Note: Again, the "relatives" are the people of the Clan. Political relatives. The "female name holders of his family" are the Clan Mothers of the Clan. The "name" is the title given to each Royaner while he is going through the ceremony of becoming Royaner. The title he gets is the name of the original Chief whose place he assumes when installed as Royaner.
WAMPUM #36. THE TITLE NAMES OF THE FIVE WAR CHIEFS.

The title names of the War Chiefs of the League shall be:

Ayonwehs: war chief under Chief Tekarihoken (Mohawk).

Kahonwaitiron: war chief under Chief Otatsheteh (Oneida).

Ayentes: war chief under Chief Atotarho (Onondaga).

Wenens: war chief under Chief Dekaenyon (Cayuga).

Shoneratowaneh: war chief under Chief Skanyatariio (Seneca).

The women heirs of each chief's title shall be the heirs of war chief's title of their respective chief.

The war chiefs shall be selected from the eligible sons of the female families holding the chieftainship title.

Note:…Gayanerekowa has definite functions for the War Chief and his men (Warrior Society). They are charged with the protection, defence and welfare of the people. These duties may take many forms, such as keeping the peace, teaching, speaking to the people, repossessing lost lands, maintaining human rights, diplomatic relations with other nations, and any work that promotes the welfare of the people.
WAMPUM #44. LINEAL DESCENT OF THE PEOPLE RUNS IN THE FEMALE LINE

The lineal descent of the people of the Five Nations shall run in the female line. Women shall be considered the Progenitors of the Nation. They shall own the land and the soil. Men and women shall follow the status of their mothers.

WAMPUM #45. THE CLAN MOTHERS, WOMEN TITLE HOLDERS

The women heirs of the chieftainship titles of the League shall be called Oyaner or Otiyaner for all time to come.

Note: The Clan Mothers shall be called Oyaner. Oyaner is derived from the word Oyana meaning "path". Oyaner is the female "good path maker." Otiyaner is in the plural. Royaner means, "he makes a good path for people to follow." Rotiyaner is in the plural.

WAMPUM #58. ANY CHIEF OR OTHERS PERSONS WHO SUBMIT TO LAWS OF A FOREIGN PEOPLE ARE ALIENATED AND FORFEIT ALL CLAIMS IN THE IROQUOIS NATIONS.

There are now the Five Nations League Chiefs standing with joined hands in a circle. This signifies and provides that should any of the chiefs of the League leave the Council and the League, his crown of deer's antlers, the emblem of his chieftainship title, joined with his birth right, shall lodge on the arms of the union chiefs whose hands are so joined. He forfeits his title and the crown falls from his brow, but it shall remain in the League.

A further meaning of this is that if, at any time, anyone of the chiefs of the League choose to submit to the law of a foreign people, he is no longer in but out of the League and persons of this class shall be called, "they have alienated themselves" (Tonatonkoton). Likewise, such persons who submit to laws of foreign nations shall forfeit all birthrights and claims of the League of Five Nations and territory.

You, the League of Five Nations Chiefs, be firm so that if a tree should fall upon your joined hands, it shall not separate you or weaken your hold. So shall the strength of the union be preserved.

Note: This means that the Indians who follow the laws made by foreigners, and it includes Canada's Indian Act and the United States Federal Indian Law, have alienated themselves from their own nations. That is why an Indian such a Mohawk who voted in the elections devised by the Canadian or United States governments have to be reinstated in a special ceremony to regain their lost Iroquois citizenship which they lost by the simple act of voting in the Canadian Band Council or United States Tribal Council elections, as well voting in Canada's national or the United States national elections. "Code" means a body of laws of a nation. Accepting the Handsome Lake Code which is a Quaker Code is a violation of this Wampum #58 of the Great Law.

WAMPUM #78. FOREIGN NATIONS URGED TO ACCEPT THE GREAT PEACE

Whenever a foreign nation enters the League or accepts the Great Peace, the Five Nations and the foreign nation shall enter into an agreement and compact by which the foreign nation shall endeavor to persuade the other nations to accept the Great Peace.

Note: They asked other nations to help spread peace among mankind.

Final note: There has been no constitutional repeal or amendment to the above-itemized sections of the indigenous constitution. It is the governing law of the Lower Great Lakes, St. Lawrence and Hudson River Drainage Basin including all of New York and southern Ontario and Quebec.

Preliminary note: The constitutional law influence of New York upon Ontario is explained by Banks, M., “The Evolution of the Ontario Courts,” in Flaherty, D., ed., Essays in the History of Canadian Law, ii, University of Toronto Press, 1983, 492-572.

An Act concerning purchases of lands from the Indians, Stat. Prov. ny 1684, c. 9.
Bee itt Enacted by this Gen’ll Assembly and by the authority of the same that from henceforward noe Purchase of Lands from the Indians shall be deemed a good Title without Leave first had and obtaineid from the Governor signified by a Warrant under his hand and Seale and entered on Record in the Secretaries office att New Yorke and Satisfaction for the said Purchase acknowlidged by the Indians from whome the Purchase was made is to bee Recorded likewise which Purchase soe made and prosecuted and entered on Record in the office aforesaid shall from that time be Vallid to all intents and purposes.

An Act to prevent and make void clandestine and illegal purchases of lands from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11.

Whereas the government of the late colonys of the Massachusetts Bay and New Plymouth, to the intent the native Indians might not be injured or defeated of their just rights and possessions, or be imposed on and abused in selling and disposing of their lands, and thereby deprive themselves of such places as were suitable for their settlement and improvements, did, by an act and law named in the said colonys respectively many years since, inhibit and forbid all persons purchasing any land of the Indians without the licence and approbation of the general court, notwithstanding which, sundry persons for private lucre have presumed to make purchases of lands from the Indians, not having any license or approbation as aforesaid for the same, to the injury of the natives, and great disquiet and disturbance of many of the inhabitants of this province in the peaceable possession of their lands and inheritances lawfully acquired; therefore, for the vacating of such illegal purchases, and preventing of the like for the future,—Be it enacted and declared by the Lieutenant-Governor, Council and Representatives in General Court assembled, and by the authority of the same,


[Sect. 1.] That all deeds of bargain, sale, lease, release or quit-claim, titles and conveyances whatsoever, of any lands, tenements or hereditaments within this province, as well for term of years as forever, had, made, gotten, procured or obtained from any Indian or Indians by any person or persons whatsoever, at any time or times since the year of our Lord one thousand six hundred thirty-three, without the license or approbation of the respective general courts of the said late colonys in which such lands, tenements or hereditaments lay, and all deeds of bargain and sale, titles and conveyances whatsoever, of any lands, tenements or hereditaments within this province, that since the establishment of the present government have been or shall hereafter be had, made, gotten, obtained or procured from any Indian or Indians, by any person or persons whatsoever, without the licence, approbation and allowance of the great and general court or assembly of this province for the same, shall be deemed and adjudged in the law to be null, void and of none effect: provided, nevertheless,—


And be it further enacted by the authority aforesaid, 

[Sect. 4.] That if any person or persons whatsoever shall, after the publication of this act, presume to make any purchase or obtain any title from any Indian or Indians for any lands, tenements or hereditaments within this province, contrary to the true intent and meaning of this act, such person or persons so offending, and being thereof duly convicted in any of his majestie’s courts of record within this province, shall be punished by fine and imprisonment, at the discretion of the court where the conviction shall be, not exceeding double the value of the land so purchased, nor exceeding six months’ imprisonment.


[Sect. 5] That all leases of land that shall at any time hereafter be made by any Indian or Indians for any term of years, shall be utterly void and of none effect, unless the same shall be made by and with licence first had and obtained from the court of general sessions of the peace in the county where such lands lye: provided nevertheless, that nothing in this act shall be taken, held or deemed in any wise to hinder, defeat or make void any bargain, sale or lease of land made by one Indian to another Indian or Indians.

Royal Proclamation of 1763

The several Nations or Tribes of Indians with whom We are connected and who live under our Protection should not be molested or disturbed in the Possession of such Parts of Our Dominions and Territories as not having been ceded to or purchased by Us are reserved to them as their Hunting Grounds.

Campbell v. Hall, (1774), 98 er 848, 898 (jcpc).

If the King has power (and when I say the King, I mean in this case to be understood "without the concurrence of Parliament") to make laws for a conquered country, this being a power subordinate to his own authority, as a part of the supreme Legislature in Parliament, he can make none which are contrary to fundamental principles.

Articles of Confederation, 1775, Art. xi.
A perpetual alliance, offensive and defensive, is to be entered into, as soon as may be, with the Six Nations; their limits ascertained, and to be secured to them; their lands not to be encroached on, nor any private or colony purchase to be made of them hereafter to be held good, nor any contract for lands to be made, but between the great council of the Indians at Onondaga and the general Congress. The boundaries and lands of all the other Indians shall also be ascertained and secured to them in the same manner; and persons appointed to reside among them in proper districts, who shall take care to prevent injustice in the trade with them; and be enabled at our general expence, by occasional small supplies, to relieve their personal wants and distresses; and all purchases form them shall be made by Congress, for the general advantage and benefit of the united colonies.

Note: Article xi of the Articles of Confederation, 1775, was affirmed by Article vi, clause 1, of the Constitution, 1789.
Constitution, 1789, Art. i, §2, ¶3, cl. 5.
Representatives shall be apportioned among the several States according to their respective numbers, excluding Indians not taxed.

Art. i, §8, ¶3.

The Congress shall have Power…To regulate Commerce with foreign Nations and among the several States, and with the Indian Tribes.

Art. I, §9, ¶3.

No…ex post facto Law shall be passed.

Art. i, §10, ¶1, cl. 1.

No State shall enter into any Treaty.

Art. i, §10, ¶1, cl. 5.

No State shall pass any…ex post facto Law, or Law impairing the Obligation of Contracts.

Art. ii, §1, ¶1, cl. 1.

The executive Power shall be vested in a President of the United States of America.

Art. ii, §2, ¶2, cl. 1.

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.

Art. iii, §1, cl. 1.

The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.

Art. iii, §2, ¶2, cl. 1.

In all Cases… in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction., both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.

Art. v.

The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Con-stitution, or, on the Application of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified…

Article vi, Clause 1.
All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.

XITH Amendment.

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

Marshall v. Clark, 1 Kentucky r. 77, 80-81 (1791).

The old claim of the crown, by the treaty of 1763, extended to, and was limited by the Mississippi including the land in dispute, which gave a right to the crown as against other European nations, and fixed the limits of titles to be derived from that source to the citizens of Virginia. The dormant title of the Indian tribes remained to be extinguished by government, either by purchase or conquest, and when that was done, it inured to the benefit of the citizens who had previously acquired a title from the crown, and did not authorize a new grant of the lands as waste and unappropriated. This being the case at the time of revolution, when the commonwealth succeed[ed] to the royal rights… in the opinion of the court, the Indian title did not impede either the power of the legislature to grant the land to officers and soldiers, or to the location of the lands on treasury warrants, the grantee in either case must risk the event of the Indian claim, and yield to it if finally established, or have the benefit of a former or future extinction thereof.

Weiser v. Moody, 2 Yeat’s 127, 127-8 (Penn. sc) (1796).
The court declared their opinion to the jury, that if the late proprietaries, or their officers, knew that the lands surveyed for Conrad Weiser, lay out of the then Indian purchases, and granted them under full knowledge thereof, the patent would enure for the benefit of the grantee, when the lands came afterwards to be purchased from the Indians; and the proprietaries could not pass the title to a stranger.…[But] it cannot be presumed that the proprietary officers knew the lands surveyed for Conrad Weiser to be without the limits of their purchases [from the Indians].…If the King is deceived in his grant, it will be avoided. Any contract or deed will be vitiated by a legatio falsi sive suppressio veri.

Sherer v. McFarland, 2 Yeat’s 124, 225, 226 (Penn. scr)(1797).

We are no enemies to bona fide improvements, restricted within rational limits. But these were never deemed to extend beyond land purchased from the Indians. Such as system would be wild, as well as highly impolitic, and would tend to deluge the country in blood, by provoking the savage nations to hostilities.… It must be admitted, that the lords of the soil had the exclusive right of disposing of their lands in their own mode.

John Elmsley, Chief Justice of Upper Canada, "Report to the Executive Council of Upper Canada dated October 22, 1798, pac, rg1, e1, v46, State Book 'b', pp. 210-14.

It is no secret to any person at all acquainted with the present state of Indian Affairs that the aborigines of this Part of His Majesty's American Dominions are beginning to appreciate their lands not so much by the use which they themselves, as by the value at which they are estimated by those who purchase them, and either cultivate them, or dispose of them in their natural state. It is equally notorious, that if the Indians wanted penetration to make the discovery, there are a great many persons of European origin who have attached themselves to the several Tribes which surround us, and will not fail to inform them that the value of any article depends as much upon its importance to the purchaser, as on its usefulness to the present possessors.

But if this were doubtful now, when the lands purchased from the Indians are distributed among His Majesty's Subjects at a Fee hardly exceeding the prime cost of them, it cannot possibly remain so when the Indians discover as they unquestionably will, that the purchases made from them are to be converted into a source of Revenue to ourselves—slow as their progress is towards civilization they are perfectly apprised of the value of money and of its use in maintaining them in those habits of indolence and intemperance to which most of them are more or less inclined.

In order to therefore to exercise that foresight which our Indian neighbours are beginning to learn, and in which it certainly cannot be our interest to promote their improvement, we submit for your Honour's consideration the propriety of suspending the promulg-ation of the plan which has been laid down for us until we can make a purchase sufficiently large to secure for us the means of extending the population and encreasing the strength of the Provinces so far as to enable us before our stock is exhausted to dictate instead of soliciting the terms on which future acquisitions are to be made.
Fletcher v. Peck, 6 Cranch’s 87, 142-3 (1810).

The majority of the Court is of opinion that the nature of the Indian title, which is certainly to be respected by all courts, until it has been legitimately extinguished, is not such as to be absolutely repugnant to seisin in fee on the part of the state.

Johnson v. McIntosh, 8 Wheat. 543, 574, 585, 588, 591, 592, 596 (1823).

[The different nations of Europe] claimed and exercised, as a consequence of their ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been understood by all, to convey a title to the grantees, subject only to the Indian right of occupancy…They were admitted to be the rightful occupants of the soil, with a legal as well as a just claim to retain possession of it, according to their own discretion.… While the different nations of Europe respected the right of the natives, as occupants, they asserted the ultimate dominion to be in themselves; and claimed and exercised, as a consequence of this ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been well understood by all, to convey a title to the grantees, subject only to the Indian right of occupancy.… It has never been doubted, that either the United States, or the several States, had a clear title to all the lands within the boundary lines described in the treaty, subject only to the Indian right of occupancy, and that the exclusive power to extinguish that right, was vested in that government which might constitutionally exercise it.… All our institutions recognize the absolute title of the crown, subject only to the Indian right of occupancy.… [T]he Indian inhabitants are to be considered merely as occupants, to be protected, indeed, while in peace, in the possession their lands, but to be incapable of transferring the absolute fee to others.… [T]he Indian title, which, although entitled to the respect of all Courts until it should be extinguished, was declared not to be absolutely repugnant to a seisin in fee on the part of the State. …The title, subject only to the right of occupancy by the Indians, was admitted to be in the king, as was his right to that title. The lands, then, to which this proclamation referred, were lands which the king had had a right to grant, or to reserve for the Indians.
Danforth v. Wear, 9 Wheat. 673, 675, 677 (1824).

As to lands surveyed within the Indian boundary, this Court has never, hesitated to consider all such surveys and grants as wholly void… [although it was argued that the State grant] was only suspended by the Indian title, and attached legally and effectually to the soil, as soon as the interposing title of the Indians was removed…the inviolability of the Indian territory is fully recognized.
Cornet v. Winton, 2 Yerger Tenn. ca 129, 149 (1826).

…the Indian nation was no party to this grant; its usu-fructory title was not thereby affected. North Carolina had no right to take it from the Indians for Stuart’s bene-fit, without their consent; this consent they have not given, and therefore no right to prosecute this action to recover the possession of the land has ever vested in Stuart; hence he must fail upon the weakness of his own title.
Cherokee Nation v. State of Georgia, 5 Pet. 1, 17, 49, 76 (1831).

Though the Indians are acknowledged to have an unquestionable, and, heretofore, unquestioned right to the lands they occupy, until that right shall be extinguished by a voluntary cession to our government; yet it may well be doubted whether those tribes which reside within the acknowledged boundaries of the United States can, with strict accuracy, be denominated foreign nations. They may, more correctly, perhaps, be denominated domestic dependent nations. They occupy a territory to which we assert a title independent of their will which must take effect in point of possession when their right of possession ceases. Meanwhile they are in a state of pupilage. Their relation to the United States resembles that of a ward to his guardian.… While the different nations of Europe respected the rights of the natives as occupants they asserted the ultimate dominion to be in themselves; and claimed and exercised as a consequence of this ultimate dominion, a power to grant the soil, while yet in the possession of the natives. These grants have been understood by all to convey a title to the grantees, subject only to the Indian right of occupancy.… They have not stipulated to part with that right (of occupancy); and until they do, their right to the mines stands upon the same footing as the use and enjoyment of any other part of their territory.

Worcester v. Georgia, 6 Pet. 515, 542, 544, 545, 546, 552, 553, 559, 560, 583 (1832).
…discovery gave title to the government by whose subjects or by whose authority it was made, against all other European governments.… This principle… gave…the sole right of acquiring the soil and making settlements on it… It regulated the right given by discovery among the European discoverers; but could not affect the rights of those already in possession, either as aboriginal occupants, or as occupants by virtue of a discovery made before the memory of man. It gave the exclusive right to purchase, but did not found that right on a denial of the right of the possessor to sell. The relation between Europeans and the natives was determined in each case by the particular government which asserted and could maintain this preemptive privilege in the particular place. The United States succeeded to all the claims of Great Britain, both territorial and political; but no attempt, so far as is known, has been made to enlarge them.… So with respect to the word “hunting grounds.” Hunting was at that time the principle occupation of the Indians, and their land was more used for that purpose than for any other. It could not, however, be supposed, that any intention existed of restricting the full use of the lands they reserved. To the United States, it could be matter of no concern, whether their whole territory was devoted to hunting grounds, or whether an occasional village, an occasional corn field, interrupted and gave some variety to the scene. These terms had been used in their treaties with Great Britain and had never been misunderstood. They had never been supposed to imply a right in the British government to take their lands, or to interfere with their internal government… This was the exclusive right of the purchasing such lands as the natives were willing to sell.… These grants asserted a title against Europeans only, and were considered as blank pieces of paper so far as the rights of the natives were concerned.… The Indian nations had always been considered as distinct, independent political communities, retaining their original natural rights, as the undisputed possessors of the soil, from time immemorial, with the single exception of that imposed by irresistible power, which excluded them from intercourse with any other European potentate than the first discoverer of the coast of the particular region claimed; and this was a restriction which those European potentates imposed on themselves, as well as on the Indians… the Indian nations possessed a full right to the lands they occupied… Except by compact we have not even claimed a right of way through the Indian lands.

Cameron v. Kyte, (1835), 12 er 678, 682 (jcpc).

If a Governor had, by virtue of that appointment, the whole sovereignty of the Colony delegated to him as a Viceroy, and represented the King in the government of that Colony, there would be good reason to content that an act of sovereignty done by him would be valid and obligatory upon the subject living within his government, provided the act would be valid if done by the Sovereign himself… But if the Governor be an officer, merely with a limited authority from the Crown, his assumption of an act of sovereign power, out of the limits of the authority so given to him, would be purely void, and the Courts of the Colony over which he presided could not give it any legal effect. We think the office of the Governor is of the latter description, for no authority or dictum has been cited before us to show that a Governor can be considered as having the delegation of the whole Royal power, in any colony, as between him and the subject, when it is not expressly given by his commission. And we are not aware that any commission to colonial governors conveys such an extensive authority…"

Comparative law note: Cameron v. Kyte is to Ontario and Quebec as Scott v. Sandford, 19 How. 393 (1857), infra, is as to New York.

Mitchell v. United States, 9 Peter’s 711, 745, 746, 749, 755 (1835).

We come now to consider the nature and extent of the Indian title… Indian possession or occupation was considered with the reference to their habits and modes of life; their hunting grounds were as much in their actual possession as the cleared fields of the whites; and their right to its exclusive enjoyment in their own way, and for their own purposes, were as much respected, until they abandoned them, made a cession to the government, or an authorized sale to individuals… One uniform rule seems to have prevailed… by their laws; that friendly Indians were protected in the possession of the lands they occupied, and were considered as owning them by a perpetual right of possession in the tribe or nation inhabiting them, as their common property, from generation to generation, not as the right of the individuals located on particular spots. Subject to this right of possession, the ultimate fee was in the crown and its grantees, which could be granted by the crown or colonial legislatures while the lands remained in the possession of the Indians, though possession could not be taken without their consent. Individuals could not purchase Indian lands without permission or licence from the crown, colonial governors, or according to the rules prescribed by colonial laws; but such purchases were valid with such licence, or in conformity with the local laws; and by this union of the perpetual right of occupancy with the ultimate fee, which passed from the crown by the licence, the title of the purchaser became complete.… The King waived all rights accruing by conquest or cession, and thus most solemnly acknowledged that the Indians had rights of property they could cede or reserve, and that the boundaries of his territorial rights should be such, and such only, as were stipulated by these treaties. This brings into practical operation another principle of law settled and declared in the case of Campbell v. Hall, that the proclamation of 1763, which was the law of the provinces ceded by treaty of 1763, was binding on the king himself, and that a right once granted by a proclamation could not be annulled by a subsequent.…[L]and were of two descriptions: such as had been ceded to the king by the Indians, in which he had full property and dominion, and passed in full property to the grantee; and those reserved and secured to the Indians, in which their right was perpetual possession, and his the ultimate reversion in fee, which passed by the grant, subject to the possessory right… This proclamation was also the law of all the North American colonies in relation to crown lands.

New Orleans v. Armas, 9 Pet. 224, 236 (1835).

[I]t is a principle applicable to every grant, that it cannot affect pre-existing title.

New Orleans v. United States, 35 us 662, 730 (1836).

It would be a dangerous doctrine to consider the issuing of a grant as conclusive evidence of right in the power which issued it. On its face it is conclusive, and cannot be controverted; but if the thing granted was not in the grantor, no right passes to the grantee.
United States v. Fernandez, 35 us 303, 305 (1836).

Nor does there appear to have been any restriction on the powers of the governor to make grants of land under Spain, other than those imposed upon the governors of Great Britain: both made grants without regard to the land being in the possession of the Indians: they were valid to pass the right of the crown, subject to their right of occupancy:…
Clark v. Williams, 36 Mass. r. 499, 500, 501 (1837).

The object of this statute manifestly was, to secure the Indians from being deceived and imposed upon, and to enable the government to avail themselves of the full benefit of the crown grant of the lands to themselves and their grantees, by giving them the exclusive privilege of extinguishing and acquiring the Indians’ right of occupancy… [W]e think it manifest, that this law was made for the personal relief and protection of the Indians, and it is to be limited in its operation. It is to be used as a shield, not as a sword.

Godfrey v. Beardsley, 2 McLean 412, 416 (Ind.) (1841).

The Indian right is that of occupancy; and, until this right shall be extinguished by purchase, no possession can be taken. It is also admitted, that a mere reservation of the Indian right to a certain part, within the described boundaries, leaves the right reserved, as it stood before the cession.

Balliot v. Bauman, 5 Penn. 150, 154, 155 (1843).

A patent is not operative against the rights of a third person existing before the issuing of the patent. He may show that his right is better than the one who obtained the patent and for that purpose may inquire into the prior title of the patentee.…[and] show his own equitable title is better. The patent conveys the full legal title of the state.

Brown v. Wenham, 10 Metcalf 496, 498 (Mass. sc)(1843).

The provincial St.13 Wm 3, (1701,) entitled “an act to prevent and make void clandestine and illegal purchases of lands from the Indians,” rendered void, as the foundation of title, all deeds made by Indians, without the license or approbation of the legislature, after the year 1633. [“St.13 Wm 3, (1701,)” is an alternative citation for An Act to prevent and make void clandestine and illegal purchases of lands from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11.]

Coleman v. Tish-Ho-Mah, 4 Smedes & m. 40, 48 (Miss. hcea) (1844).

Theirs was a right to retain possession, and to use it according to their own discretion, though not to dispose of the soil except to the government. That claimed the ultimate dominion, and the exclusive right to grant the soil, subject to the Indian right of occupancy.

Ogden v. Lee, 6 Hill’s 546, 548, 549 (nysc) (1844).

The European governments whose people discovered and made settlements in North America, claimed the sover-eignty of the country, and the ultimate title, but not the immediate right of possession, to all lands within their re​spective limits. Upon the principle laid down by Vattel, (B. 1, & 81, 209,) they might have asserted a larger right; for the natives lived by fishing and hunting, without converting to the purposes of agriculture any considerable portion of the of the vast tracts of the country over which they wandered. But the Europeans pursued the more just and politic course of acquiring the Indian title by purchase. The claim which they set up and asserted amounted to little more than a right of preemption, or the right of purchasing from the Indians all the lands within the bounds of their respective discoveries, to the exclusion of all other nations. It is true that the British crown granted charters and issued patents for large tracts of land before the Indian right had been extinguished; and these instruments purported to convey the property in fee. It was so of the grant made by Charles the second to his brother the duke of York in 1664, which included all the territory now constituting the states of New-York and New-Jersey. But these grants were not intended to convey, and the grantees never pretended that they has acquired an absolute fee in the land. They neither took nor claimed any thing more than the ultimate fee, or the right of dominion after the Indian title should be extinguished. And so far as the state of New-York is concerned, I am happy to say, that beyond what may have been acquired by conquest in lawful war, the Indians have never been deprived of a single foot of land without their voluntary consent. Their title by occupancy has been uniformly acknowledged, both by the colonial and state governments, from the first settlement of the country down to the present day; and it cannot now be success-fully questioned in the judicial tribunals.

Stockton v. Williams, 1 Mich. r. 546, 560 (sc) (1845).

The power of the government to grant the soil while in the possession of the Indians, and subject to their right of occupancy, is a proposition which has long since been settled by a series of decisions of authority.

Bown v. West, (1846), 1 e&a 117, 118 (Upper Canada).

The government, we know, always made it their care to protect the Indians, so far as they could, in the enjoyment of their property, and to guard them against being imposed upon and dispossessed by the white inhabitants…we cannot be supposed to be ignorant of the general policy of the government, in regard to the Indians, so far as has been manifest from time by orders of council and proclamations, of which all people were expected and required to take notice.
Fellows v. Lee, 5 Denio 628 (nyce) (1846).

…the Indian title to lands is an absolute fee, and that the pre-emption right conceded to Massachusetts, was simply a right to acquire by purchase from the Indians their ownership of the soil, whenever they should chose to sell it.

Montgomery v. Ives, 13 Smedes & m. 161, 174-5 (Miss. hcea)(1849).

Let us refer to the proclamation of George iii… “that it is just, and reasonable, and essential to our interest and the security of our colonies, that the several nations or tribes of Indians, with whom we are connected, and who live under our protection, should not be disturbed in the possession of such parts of our dominions and territories, as not having been ceded to, or purchased by us, are reserved to them, or any of them, as their hunting grounds.” It then goes on to declare, that no governor, in any of the said provinces, shall presume, “upon any pretence whatever, to grant warrants of survey, or pass any patents for lands, beyond the bounds of their respective governments, as described by their commissions.” It farther declares, “that, for the present, all the lands not included within the limits of said new governments, shall be reserved to under the sovereignty, protection and dominion of the crown, and forbids all purchases and settlements beyond those limits without special leave and license first obtained.” It goes on still farther to declare a principle which seems to have been adhered to ever since, “that no private person do make purchase of any land from any Indians, but that the same shall be purchased only for the government, in the name of the sovereign, at some public meeting of the Indians.” This principle, the offspring of a just and enlightened policy, became incorporated into the intercourse of England, with the Indian tribes, and has been adopted and pursued by our own government, in all its transactions with them.… On this part of the proclaim-ation of 1763, the Supreme Court of the United States say, “This reservation is a suspension of the powers of the royal governor, within the territory reserved.” Fletcher v. Peck, 6 Cranch, 142. It is because of this suspension, which existed at the date of this grant, that we think it has no intrinsic validity. It is an established principle in our jurisprudence, that a grant of land on which the Indian title has not been extinguished, is void. Danforth v. Wear, 9 Wheat. 676.
Breaux v. Johns, 4 Louisiana r. 141, 143 (1849).

These grants convey a title to the grantees, subject only to the Indian right of occupancy.
Gaines v. Nicholson, 9 How. 356, 365 (1850).

No previous grant of Congress could be paramount, according to the rights of occupancy which this government has always conceded to the Indian tribes within her jurisdiction. [The reservation] was so much carved out of the Territory ceded, and remained to the Indian occupant, as he never parted with it. He holds, strictly speaking, not under the treaty of cession, but under his original title, confirmed by the government in the act of agreeing to the reservation.
Marsh v. Brooks, 49 us  223, 232 (1850).

Indian title consisted of the usufruct and right of occupancy and enjoyment; and, so long as it continued, was superior to and excluded those claiming the reserved lands by patents made subsequent to the ratification of the treaty; they could not disturb the occupants under the Indian title. That an action of ejectment could be maintained on an Indian right to occupancy and use, is not open to question.
People v. Dibble, 18 Barbour’s nyscr 412, 418 (1854).

The object of the law, with various other laws of the state, was to protect the indians to quiet them and render them secure.

Scott v. Sandford, 19 How. 393, 403-5, 407, 420, 426, 432, 435, 449-50, 452, 460, 483, 484-5, 501, 506, 508-9, 513, 520 (1857).

The question is simply this: can a negro, whose ancestors were imported into this country and sold as slaves, become a member of the political community formed and brought into existence by the Constitution of the United States, and as such entitled to all the rights and privileges, and immunities guaranteed by that instrument to the citizen?… The situation of this population was altogether unlike that of the Indian race. The latter, it is true, formed no part of the colonial communities, and never amalgamated with them in social connections or government. But although they were uncivilized, they were yet a free and independent people, associated together in nations or tribes, and governed by their own laws. Many of these political communities were situated in territories to which the white race claimed the ultimate right of dominion. But that claim was acknowledged to be [404] subject to the right of the Indians to occupy it as long as they thought proper, and neither the English nor colonial Governments claimed or exercised any dominion over the tribe or nation by whom it was occupied, nor claimed the right to the possession of the territory, until the tribe or nation consented to cede it. These Indian governments were regarded and treated as foreign Governments as much as if an ocean had separated the red man from the white; and their freedom has constantly been acknowledged, from the time of the first immigrants to the English colonies to the present day, by the different Governments which succeeded to each other. Treaties have been negotiated with them, and these Indian political communities have always been treated as foreigners not living under our Government. It is true that the course of events has brought the Indian tribes within the limits of the United States under the subjection of the white race; and it has been found necessary, for their sake as well as our own, to regard them as in a state of pupilage, and to legislate to a certain extent over the territory they occupy. But they may, without doubt, like the subjects of any foreign Government, be naturalized by the authority of Congress, and become citizens of a State, and of the United States; and if an individual should leave his nation or tribe, and take up abode among the white population, he would be entitled to all the rights and privileges which would belong to any emigrant from any other foreign people… [405] It is not the province of the court to decide upon the justice or injustice, the policy or impolicy, of these laws. The decision of that question belonged to the political or law-making power; to those who formed this sovereignty and framed the Constitution. The duty of the Court is to interpret the instrument they have framed, with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent and meaning when it was adopted.… [407] It is difficult at this day to realize the state of public opinion in relation to that unfortunate race [Africans], which prevailed in the civilized and enlightened portions or the world at the time of the Declaration of Independence, and when the Constitution of the United States was framed and adopted. But the public history of every European nations displays it in a manner too plain to be mistaken. They had for more than a century before been regarded as beings of an inferior order, and altogether unfit with the white race, either in social or political relations; and so far inferior, that they had no rights which the white man was bound to respect:… [420] Congress might…have authorized the naturalization of Indians, because they were aliens and foreigners. But, in their untutored and savage state, no one would have thought of admitting them as citizens in a civilized community. And, moreover, the atrocities they have recently committed, when they were allies of Great Britain in the Revolutionary war, were yet fresh in the recollection of the people of the United States, and they were even guarding themselves against the threatened renewal of Indian hostilities. No one would have supposed then that any Indian would ask for, or was capable of enjoying, the privileges of an American citizen, and the word was not used with any particular reference to them. Neither was it used with any reference to the African race imported into or born in this country; because Congress had no power to naturalize them, and therefore no there was no necessity for using particular words to exclude them.… [426] No one, we presume, supposes that any change in public opinion or feeling, in relation to this unfortunate race [African slaves], in the civilized nations of Europe or in this country, should induce this court to give to the Constitution a more liberal construction in their favor than they were intended to bear when the instrument was framed and adopted. Such an argument would be altogether inadmissible in any tribunal called upon to interpret it. If any of its provisions are deemed unjust, there is a mode prescribed in the instrument itself by which it may be amended; but while it remains unaltered, it must be construed now as it was understood at the time of its adoption.… Any other rule would abrogate the judicial character of this court, and make it the mere reflex of the popular opinion or passion of the day. This court was not created by the Constitution for such purposes. Higher and graver trusts have been confided to it, and it must not falter in the path of duty.… And upon a careful consideration of the subject, Dredd Scott was not a citizen of Missouri within the meaning of the Constitution of the United States, and not entitled as such to sue in its courts;… [432] The act of Congress, upon which the plaintiff relies, declares that slavery and involuntary servitude, except for punishment for crime, shall be forever prohibited in all the part of the territory ceded by France, under the name Louisiana,… and the difficulty which meets us at the threshold of this part of the enquiry is, whether Congress was authorized to pass this law under any of the powers granted to it by the Constitution; for if the authority was not given by that instrument, it is the duty of this court to declare it void and inoperative, and incapable of conferring freedom upon any one who is held as a slave under any one of the United States… [435]…this Government was to be carefully limited in its powers, to exercise no authority beyond those expressly granted by the Constitution, or necessarily to be implied from the language of the instrument, and the objects it was intended to accomplish;… [449] It has no power of any kind beyond it; and it cannot, when it enters a Territory of the United States, put off its character, and assume discretionary or despotic powers, which the Constitution denied to it… [450]…and the Federal Government can exercise no right power over his person or property beyond what the instrument confers, nor lawfully deny any right which it has reserved…And no laws or usages of other nations, or reasoning of statesmen or jurists upon the relations of master and slave, can enlarge the powers of the Government, or take from the citizens the rights they have reserved. [452] Upon these considerations, it is the opinion of the court that the act of Congress which prohibited a citizen from holding or owning property of this kind in the territory of the United States north of the line mentioned, is not warranted by the Constitution, and is therefore void;… [460] Every State or nation possesses an exclusive sovereignty and jurisdiction within her own territory; and, her laws affect and bind all property and persons residing within it… And it is equally true, that no State or nation can affect or bind out of its territory, or persons not residing within it.… [480]…to change or to abolish a fundamental principle of the society, must be the act of the society itself—of the sovereignty; and that none other can admit to the participation of that high attribute. [483]…each nation should be left in the peaceable enjoyment of that liberty which she inherits from nature… power or weakness does not make any difference. A small republic is no less sovereign than the most powerful kingdom… [484]and no one nation is entitled to dictate a form of government or religion, or a course of internal policy, to another. [485] Sovereignty, independence, and a perfect right of self-government, can signify nothing less than a superiority to and exemption from all claims of extraneous power, however expressly they may be asserted, and render all attempts to enforce such claims merely attempts at usurpation. [501] But the recognition of a plenary power in Congress to dispose of the public domain, or to organize a Government over it, does not imply a corresponding authority to determine the internal policy, or to adjust the domestic relations, or the persons who may lawfully inhabit the territory in which it is situated.… [506] This [the inflation of federal plenary jurisdiction] proceeds from a radical error, which lies at the foundation of much of this discussion. It is, that the Federal Government may lawfully do whatever is not directly prohibited by the Constitution. This would have been a fundamental error, if not amendments to the Constitution had been made. But the final expression of the will of the people of the States, in the 10th amendment, is, that the powers of the Federal Government are limited to grants of the Constitution. [508] In Pollard’s Lessee v. Hagan, (3 How., 212,) the court say; “The United States have no constitutional capacity to exercise municipal [509] jurisdiction, sovereignty, or eminent domain, within the limits of a State or elsewhere, except in cases where it is delegated, and the court denies the faculty of the Federal Government to add to its powers by treaty or compact.” [513]…a power to make rules and regulations respecting the public domain does not confer a municipal sovereignty over persons and things upon it. [520] The King of Great Britain, by his proclamation of 1763, virtually claimed that the country west of the mountains had been conquered from France, and ceded to the Crown of Great Britain by the treaty of Paris of that year, and he says: “We reserve it under our sovereignty, protection and dominion, for the use of the Indians.” This country was conquered from the Crown of Great Britain, and surrendered to the United States by the treaty of peace of 1783.

Fellows v. Denniston, 23 ny 420, 423, 428, 431 (ca)(1861).

The nature of the aboriginal title, and that of the State within which the lands lie, has been so often defined by judicial determination that no time need now be spent on it. (Johnson v. McIntosh, 8 Wheat., 543; Fellows v. Ellsworth, 6 Hill, 546; S.C., 5 Denio, 528.) The Indian nation, in a collective or national capacity, has the right of occupancy of the land, but no power to sell or in any way dispose of it to others, except to the State, or to persons authorized by it to purchase; and the government of the State has the ultimate right of the soil, or title in fee simple, subject to the Indian right of occupancy. The right to purchase the Indian claim, or, in the language usually employed, to extinguish the Indian title, thus existing in the State or in its grantees, is usually called the right of preemption.…If the purchaser acquires no right to interfere with the Indian occupancy, the subject of his purchase is limited to the title of the grantees under the State of Massachusetts; and he acquires nothing more. This, we have seen, is the right of preemption, and perhaps it embraces also a technical fee; but, as it does not embrace the Indian right of occupancy, but expressly excludes it, and that is the only right which the Indians had, it is clear that they are not prejudiced by the tax or by any sale which may take place pursuant to it. The title of the grantees under Massachusetts to these lands, before the extinguishment of the Indian title, subject as it was to the right of possession remaining in the Indians for an indefinite period, was not liable to taxation and sale under the general laws of the State relative to the assessment of taxes.…Each of the three Constitutions successively adopted by the people of the State has contained a provision like that in the first Constitution, which was in these words: “No contracts or purchases for the sale of lands made since the 14th day of October, a.d. 1775, or which may be hereafter made with or of the said Indians, within the limits of this State, shall be binding on the said Indians, or be deemed valid, unless made either under the authority and with the consent of the Legislature of this State.”

Constitution Act, 1867.

§90.

Disallowance of Acts…shall extend and apply to the Legislatures of the several Provinces…

§91(24).

…the exclusive Legislative authority of the Parliament of Canada extends to… Indians, and lands reserved for the Indians.

§92(13).

In each Province the Legislature may exclusively make Laws in relation to Property and Civil Rights within the Province.

§109.

All Lands, Mines, Minerals, and Royalties belonging to the several Provinces of Canada, Nova Scotia, and New Brunswick at the Union, and all Sums then due or payable for such Lands, Mines, Minerals, or Royalties, shall belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New Brunswick in which the same are situate or arise, subject to any Trusts existing in respect thereof, and to any Interest other than that of the Province in the same.
§129.

Except as otherwise provided by this Act, all Laws in force… at the Union, shall continue in Ontario… as if the Union had not been made.

§132.
The Parliament and Government of Canada shall have all Powers necessary or proper for performing the Obligations of Canada or of any Province thereof, as Part of the British Empire, towards Foreign Countries, arising under Treaties between the Empire and such Foreign Countries.

Connelly v. Woolrich, (1867), 11 lcj 197, 205-07 (sc Quebec).

.…will it be contended that the territorial rights, political organization such as it was, or the laws of the Indian tribes, were abrogated—that they ceased to exist when these two European nations began to trade with the aboriginal occupants? In my opinion, it is beyond controversy that they did not—that so far from being abolished, they were not even modified in the slightest degree in regard to the civil rights of the natives. As bearing upon this point, I cannot do better than to cite the decision of learned and august tribunal—the Supreme Court of the United States. In the celebrated case of Worcester against the State of  Georgia, (6th Peters Reports, pages 515-542), Chief Justice Marshall—perhaps one of the greatest lawyers of our times—in delivering the judgment of the Court, said:

America, separated from Europe by a wide ocean, was inhabited by a distinct people, divided into separate nations, independent of each other and of the rest of the world, having institutions of their own, and governing themselves by their own laws. It is difficult to comprehend the proposition, that the inhabitants of either quarter of the globe could have rightful original claims of dominion over the inhabitants of the other, or the lands they occupied; or that the discovery of either by the other should give the discoverer rights in the country discovered, which annulled the pre-existing rights of its ancient possessors.

After lying concealed for a series of ages, the enterprise of Europe, guided by nautical science, conducted some of her adventurous sons into this western world. They found it in the possession of a people who had made small progress in agriculture or manufactures, and whose general employment was war, hunting and fishing.

Did these adventurers, by sailing along the coast, and occasionally landing on it, acquire for the several governments to whom they belonged, or by whom they were commissioned, a rightful property in the soil, from the Atlantic to the Pacific; or rightful dominion over the numerous people who occupied it? Or has nature, or the Creator of all things, conferred these rights over hunters and fishermen, on agriculturalists and manufacturers?

But power, war, conquest give rights, which after possession, are conceded by the world; and that can never be controverted by those on whom they descend. We proceed, then, to the actual state of things, having glanced at their origin, because holding it in our recollection might shed some light on existing pretensions.

The great maritime powers of Europe discovered and visited different parts of this continent at nearly the same time. The object was too immense for any of them to grasp the whole; and the claimants too powerful to submit to the exclusive or unreasonable pretensions of any single potentate. To avoid bloody conflicts, which might terminate disastrously for all, it was necessary for the nations of Europe to establish some principle which all would acknowledge, and which should decide their respective rights as between themselves. This principle, suggested by the actual state of things, was, "that discovery gave title to the government by whose subjects or by whose authority it was made, against all other European governments, which title might be consummated by possession." Johnson vs. McIntosh, 8 Wheaton's Rep., 543.

This principle, acknowledged by all Europeans, because it was in the interest of all to acknowledge it, gave to the nation making the discovery, as its inevitable consequence, the sole right of acquiring the soil and of making settlements on it. It was an exclusive principle which shut out the right of competition among those who had agreed to it; not one that could annul the previous rights of those who had not agreed to it. It regulated the right given by discovery among the European discoverers, but could not affect the rights of those already in possession, either as aboriginal occupants, or occupants by virtue of a discovery made before the memory of man. It gave the exclusive right to purchase, but did not found that right on a denial of the right of the possessor to sell.

The relation between the Europeans and the natives was determined in each case by the particular government which asserted and could maintain this preemptive privilege in the particular place. The United States succeeded to all, the claims of Great Britain, both territorial and political; but no attempt so far as is known, has been made to enlarge them. So far as they existed merely in theory, or were in their nature only exclusive of the claims of other European nations, they still retain their original character, and remain dormant. So far as they have been practically exerted, they exist; are asserted by the one, and admitted by the other.

Soon after Great Britain determined upon planting colonies in America, the king granted charters to companies of his subjects who associated for the purpose of carrying the views of the crown into effect, and of enriching themselves. The first of these charters was made before possession was taken of any part of the country. They purport, generally, to convey the soil, from the Atlantic to the South Sea. This soil was occupied by numerous and warlike nations, equally willing and able to defend their possessions. The extravagant and absurd idea, that the feeble settlements made on the sea coast, or the companies under whom they were made, acquired legitimate power by them to govern the people or occupy the lands from sea to sea, did not enter the mind of any man. They were well understood to convey the title which, according to the common law of European sovereigns respecting America, they might rightfully convey, and no more. This was the right of purchasing such lands as the natives were willing to sell. The crown could not be understood to grant what the crown did not affect claim; nor was it so understood.********

Certainly it is, that our history furnishes no example, from the first settlement of our country, of any attempt on the part of the crown to interfere with the internal affairs of the Indians, farther than to keep out the agents of foreign powers, who, as traders or otherwise, might seduce them into foreign alliances. The king purchased their lands when they were willing to sell, at a price they were willing to take; but never coerced a surrender of them. He also purchased their alliance and dependence by subsidies; but never intruded into the interior of their affairs, or interfered with their self government, so far as respected themselves only.

Though speaking more particularly of Indian lands and territories, yet the opinion of the Court as to the maintenance of the laws of the Aborigines, is manifest throughout. The principles laid down in this judgment, (and Mr. Justice Story as a Member of the Court concurred in this decision), admit of no doubt.

Connelly v. Woolrich, (1869), rlos 356-7 (ca Quebec).

Even the United States are careful to acquire the Indian title, either by purchase or by other conventional means, before occupancy can be allowed, or public grants made.

United States v. Foster, 2 Bissell’s 377, 377 (Wisc. Cir. Ct.)(1870).

It may be doubted whether this reservation can be sold by the United States in the present condition of the title, even by act of Congress, without the consent of the Indians themselves, but it is certain that it cannot be without an express law; and if the precedents which have always existed in such cases should be followed, it cannot, and ought not to be sold by the Government, until the rights of the Indians are purchased, and with their free consent.

Minter v. Shirley, 3 Miss. 376, 381-2 (1871).

The right to acquire and extinguish their title pertained exclusively to the United States, therefore purchases, made from them separately, or as tribes, were null and void.… The several acts of congress, in reference to the survey and sale of the public lands, distinctly keep in view the fact “that the Indian title must first have been extinguished, and acquired by the United States, before individual right to any part of the soil can be derived and vested.”

Holden v. Joy, 84 us 211, 244 (1872).

Obviously this principle regulated the right conceded by discovery among the discoverers, but it did not affect the rights of those already in possession, either as aboriginal occupants or as occupants by virtue of a more ancient discovery. It gave the exclusive right to purchase, but did not found that right on a denial of the right of the possessor to sell.…Unmistakably their title was absolute, subject only to the preemption right of purchase acquired by the United States as the successors of Great Britain, and the right also on their part as successors of the discoverer to prohibit the sale of the land to any other governments or their subjects, and to exclude all other governments from any interference in their affairs.

Order in Council (Canada) of 23 January 1875.

The 40th article of the treaty of Capitulation of Montreal, dated 8th September 1760, is to the effect that:

The Savages or Indian allies of His Most Christian Majesty shall be maintained in the lands they inhabit if they choose to remain there.

The Proclamation of King George iii 1763…such parts of our dominions and territories, as not having been purchased by Us, are reserved to them, or any of them as their hunting grounds;…or upon any lands whatever, which not having been ceded to or purchased by us, as aforesaid, are reserved to the said Indians, or any of them…And we do further strictly enjoin and require all persons whatsoever, who may have either wilfully or inadvertently seated themselves upon any lands within the Countries above described, or upon any other lands, which not having been ceded to or purchased by us, are reserved to the said Indians as aforesaid, forthwith to remove themselves from such settlements…

The Undersigned would also refer to the bna Act 1867 Sec. 109, applicable to British Columbia, which enacts that, all lands belonging to the Province shall, belong to the Province "subject to any trust existing in respect thereof, and to any interest other than the Province in the same."…

The Undersigned, therefore, feels it incumbent upon him to recommend that this Act be disallowed. [Enacted]

Church v. Fenton, (1878), 28 uccp 384.

[388] Prior to the execution of this treaty or surrender, Her Majesty was seized of the lands therein mentioned in right of her Crown, but by a usage which never had been departed from the Crown had imposed upon itself this restriction, that it would never exercise its right to sell or lease those lands, or any part of them, until released or surrendered by the Indians, for the purpose thereby of extinguishing what was called the Indian title; but when, as in the case before us, the consideration to be paid for it was in the nature of an annuity by way of interest accruing from the proceeds of the sale of the lands, the lands, being still retained under the control and management of the Indian Department, became designated Indian lands,” to distinguish them from other Crown lands, the proceeds arising from the sale of which being applicable to the public uses of the Province, and constituting part of the provincial revenue, came to be designated “Public lands.”

[389] As early as 1837 was passed the Act 7 Wm. iv. Ch. 118, entitled “An Act to provide for the disposal of the public lands in this Province,” &c. That was an Act passed for regulating the management and sale of that portion of the lands vested in Her Majesty which consisted of Crown lands, clergy reserves, and school lands, the proceeds arising from the sale of which were to be accounted for as forming part of the public revenue through the commissioner of Crown lands and the receiver-general.

This Act did not affect the lands vested in Her Majesty in which the Indians were interested, either as lands appropriated fro their residence, as to which there had been no treaty of surrender for the purpose of extinguishing the Indian title, nor lands as to which there had been a surrender of such title, but in the proceeds of which arising from the sale of which the Indians being interested, the sale and management of them was retained in the Indian Department.

This term or designation “Public lands,” as applied to those lands the proceeds arising from the sale of which constituted part of the public revenue of the Province, has ever since been maintained in various Acts of the Legislature, viz., 2 Vic. ch. 15; 4&5 Vic. ch. 100; 16 Vic. ch. 159, and 23 Vic. ch. 2.
[391] By the 15th sec. of 16 Vict. ch. 159, it was provided that it should be lawful for the Governor in Council from time to time as he should deem expedient to declare that the “The provisions of this Act or any of them shall extend and apply only to the Indian lands under the management of the Chief Superintendent of Indian Affairs, and the said Chief Superintendent shall, in the operation of this Act, have and exercise the same power as the Commissioner of Crown Lands may have and exercise in respect to Crown Lands.”

In this Act a distinction is expressly drawn between what are called Crown Lands, which term, as other sections of the Act shew, comprehend Crown Reserves, Clergy Reserves, and School Lands as distinguished from those [392] lands which, although vested in Her Majesty and in that sense Crown Lands, being under the management of the Chief Superintendent of Indian Affairs, were called Indian lands.

This 15th section of 16 Vict. ch. 159, is consolidated in sec. 6 of the Consolidated Statutes of Canada ch. 22.

This latter statute was repealed by 23 Vict. ch. 2, the 9th sec. of which re-enacted in substance 15th sec. of 16 Vict. ch. 159, and the 26th and 27th secs. of the 16th and 24th secs. of 16 Vic., the chief variation being that what in the latter Act are termed “Crown, Clergy and School Lands,” are in 23 Vic. Termed “Public Lands.”

None of those Acts passed respecting the sale and management of the Public Lands affected lands vested in Her Majesty in the sale or management of which the Indians were in any way interested., save in so far as the clauses provided which enabled the Governor by order in council to apply the provisions of those Acts or any of them to those Indians’ Lands.

In the same session as was passed the Act 23 Vic. Ch. 2,was passed also an Act, 23 Vic. Ch. 151, entitled “An Act respecting the management of Indian Lands and property,” which was reserved for the signification of Her Majesty’s pleasure in the Canada Gazette of the 13th of October, 1860.

By this Act the Commissioner of Crown Lands for the time being was declared to be thenceforth the Chief Superintendent of Indian affairs.

By the 7th section it was also provided, as it had been done in the above recited Acts regulating the sale and management of the public lands, that the Governor-in-Council might from time to time declare the provisions of the Act respecting the sale and management of the public lands, passed in the present session, to apply to Indian Lands,” “and the same shall thereupon apply and have effect as if they were expressly recited or embodied in this Act.

[393] This legislation seems to place beyond doubt that up to the year 1860, those lands vested in Her Majesty and known as Indian Lands were not subject to the provisions of the Acts relating to the sale and management of the public lands, by which Acts alone was it declared that public lands agreed to be sold, but for which no patent had yet issued, were subject to municipal taxation.

St. Catherines Milling and Lumber Company Ltd. v. The Queen, (1888), 14 ac 46, 53-55, 60 (jcpc).

Whilst there have been changes in the administrative authority, there has been no change since the year 1763 in the character of the interest surrendered by the treaty. The ceded territory was at the time of the Union land vested in the Crown, subject to "an interest other than that of the Province in the same" within the meaning of sect. 109;… the [treaty's] legal consequences …opened up for settlement, immigration, and such other purpose as to Her Majesty might seem fit…there has been all along vested in the Crown a substantial and paramount estate underlying the Indian title, which became a plenum dominium [plenary jurisdiction] whenever that title was surrendered or otherwise extinguished.

ag Ontario v. ag Canada: In re Indian Claims, [1897] ac 199, 210-11 (jcpc).

The beneficial interest in the territories ceded by the Indians under the treaties became vested, by virtue of s. 109, in the Province of Ontario.…The effect of the treaties was, that, whilst the title to the lands continued to be vested in the Crown, all beneficial interest in them, together with the right to dispose of them, and to appropriate their proceeds, passed to the Government of the Province.

"An interest other than that of the province in the same" appears to them [their Lordships] to denote some right or interest in a third-party, independent of and capable of being vindicated when in competition with the beneficial interest of the old province.

Lara v. us, 541 us 193, 214-227 (2004).

In my view, the tribes either are or are not separate sovereigns, and our federal Indian law cases untenably hold both positions simultaneously.… In 1871, Congress enacted a statute that purported to prohibit entering into treaties with the “Indian nation[s] or tribe[s].” 16 Stat. 566, codified at 25 usc §71. Although this Act is constitutionally suspect (the Constitution vests in the President both the power to make treaties, Art. ii, §2, cl. 2, and to recognize foreign governments, Art. ii, §3; see, e.g., United States v. Pink, 315 us 203, 228-230 (1942)), it nevertheless reflects the view of the political branches that the tribes had become a purely domestic matter. To be sure, this does not quite suffice to demonstrate that the tribes lost their sovereignty. …Federal Indian policy is, to say the least, schizophrenic. And this confusion continues to infuse federal Indian law and our cases. ((note 4)…this is precisely the confusion that I have identified and that I hope the Court begins to resolve.) …I believe we must examine more critically our tribal sovereignty case law. Both the Court and the dissent, however, compound the confusion by failing to undertake the necessary rigorous constitutional analysis. I would begin by carefully following our assumptions to their logical conclusions and by identifying the potential sources of federal power to modify tribal sovereignty.…I do, however, agree that this case raises important constitutional questions that the Court does not begin to answer. The Court utterly fails to find any provision of the Constitution that gives Congress enumerated power to alter tribal sovereignty…and I would be willing to revisit the question.…The Federal Government cannot simultaneously claim power to regulate virtually every aspect of the tribes through ordinary domestic legislation and also maintain the tribes possess anything resembling “sovereignty.” The Court should admit that it has failed in its quest to find a source of congressional power to adjust tribal sovereignty. Such an acknowledgement might allow the Court to ask the logically antecedent question whether Congress (as opposed to the President) has this power. A cogent answer would serve as the foundation for the analysis of the sovereignty issues posed by this case. We might find that the Federal Government cannot regulate the tribes through ordinary domestic legislation and simultaneously maintain that the tribes are sovereigns in any meaningful sense. But until we begin to analyze these questions honestly and rigorously, the confusion that I have identified will continue to haunt our cases.
(9).
There is one way and only one way in which the genocide can be prevented peacefully, that is relevant to this Court at this time. This Court has actual and/or constructive knowledge of the substance of the law, which it also knows it cannot address without, by necessary implication, confessing to the genocide attributed to this Court’s previous willful blindness. This Court knows constitutional paramountcy and stare decisis preclude it following the Supreme Court’s treasonable, fraudulent and genocidal deletion of the written Constitution from the sources of law relevant to the definition of existing aboriginal rights in r. v. Marshall; r. v. Barnard, 2005 scc 43 ¶48:
The Court’s task in evaluating a claim for an aboriginal right is to examine the pre-sovereignty aboriginal practice and translate that practice, as faithfully and objectively as it can, into a modern legal right.

(10).
Habeas Corpus and Quo Warranto are the constitutional law’s particular remedies for the vindication of its own paramountcy, in jurisdictional disputes of life and death urgency.

(11).
For this reason Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh sought Quo Warranto Declaratory Relief in two branches of this Court. The other was 05-dv-00117 between George v. Linden: The Ipperwash Inquiry.

(12).
In fact it was a joint application, the ground of which was that further delay constitutes unconstitutional genocide. In response, delay was immediately fostered by this Court adjourning to October 26, 2005, the date preemptively assigned by the Clerk to Canada and Ontario’s motion to strike without addressing the constitutional question.

(13).
Complementarily the  Ipperwash Inquiry Quo Warranto application was quashed by the procedural law chicanery of the Registrars of the Divisional Court, Court of Appeal and Supreme Court of Canada. Exhibit “a” annexed hereto is the penultimate motion record. The S.C. Registrar was under a duty to present the S.C. Rule 78(1) motion to a judge. She refused upon the following horrifyingly arrogant and false ultra vires basis.

Further to your letter, documents and money orders in the amount of $560.00 and $50.00 received on August 15, 2005, I wish to confirm that there is nothing the Supreme Court of Canada can do for you.

(14).
The present motion is to revive in this Court the same Quo Warranto application as that disposed of in the Ipperwash Inquiry and stalled herein by the assignment of the date October 26, 2005, for Canada and Ontario’s motions to strike.

(15).
The law of the unceded territory in which this Court trespasses and over which it usurps jurisdiction is the Kaianereh’ko:wa and the Constitution Act, 1867, read in pari materia.
(16).
Throughout the 20th century in each successive generation the constitutional subjects of the Kaianereh’ko:wa constitution raised the Constitution Act, 1867, as their shield against the genocide of their nation. They were terrorized onto death or submission or collaboration. It was not the cavalry’s fault in 1890 or the police sniper’s bullet or Mike Harris’s attitude in 1995. It was not the teachers who broke the language and abused their charges. It was the judiciary. The rule of law prevents genocide. The genocide was not prevented because the judiciary intentionally has placed itself above the rule of law. By not intentionally preventing the genocide this Court intentionally commits genocide.

(17).
On April 15, 2005, Kanion’ke:haka Kaianereh’ko:wa Kanon’ses:neh delivered the statement of claim and notice of constitutional question to which this litigation is limited. On May 6, 2005, it delivered Form 14f Information for Court Use as follows:

This action is for: other, namely, a declaration of constitutional law alone that non-indigenous domestic law is in applicable to the territory if Canada and/or Ontario have not purchased it from an indigenous government, such as the plaintiff, as opposed to from a non-indigenous government created by Canada and/or Ontario, such as a band under the Indian Act.

Rule 76 (Simplified Procedure) applies to this action, yes (sort of).*

If Rule 77 applies, choice of track is: fast.

*But, instead of either, Rule 24.1.05 should be applied because the Case Management Procedure is premature before the identity of the governing law has been ascertained. Since this action is limited to that question of law alone, mediation is for another action if and when the declaratory relief has been obtained and out-of-court settlement has been exhausted. On the other hand, if the declaratory relief is not obtained, there are no facts to be mediated, no locus standi, no cause of action:—we will not exist, for the legal purposes of Canada.

(18).
Particulars of the law relied upon were given by Rule 369 (in writing only) Case Management Motion delivered June 3, 2005, for use upon the regularly-scheduled return date of June 17, 2005 for the determination of the threshold question of law alone.

(19).
On June 16, 2005, Canada and Ontario reciprocally moved to strike Kanion’ke:haka’s claim upon the basis of unspecified governing law and on July 15, 2005, informed Kanion’ke:haka that its emergency relief motion indefinitely has been preempted from consideration at least until after October 26, 2005, the date scheduled by this Court for the purpose of addressing Canada and Ontario’s more leisurely motion to strike. Apparently this Court erroneously thinks it is within the rule of law to adjudicate contested facts upon the basis of arguably irrelevant domestic law before, rather than after the determination of the identity and content of the governing constitutional law which determines domestic law jurisdiction.

(20).
On July 18, 2005, Kanion’ke:haka counter-moved under Rule 369 in writing only for an emergency determination of the identity and content of the governing substantive constitutional law on the ground:

Further delay in addressing the constitutional legislation, upon any Pretence whatever within the meaning of the Royal Proclamation of 1763, is prima facie “Complicity in Genocide” contrary to Article 2(b) of the Convention for the Prevention and Punishment of the Crime of Genocide, 1948.
(21).
On July 20, 2005, this Court resolved the said question of precedence in relation to the genocidal emergency versus the Court’s convenience issue, and ruled as if there simply were nothing on the page before it to suggest the existence of a critically urgent constitutional question going to the definition of this Court’s jurisdiction.

There are outstanding motions on file 05-cv-030785 to strike that action in its entirety. This motion for consolidation is adjourned until there is a decision in regard to the motions to strike that action [October 26, 2005]. If the motions to strike are unsuccessful and Mr. George wishes to renew his request for consolidation, this motion may be returned; however, it shall be argued orally.

(22).
It was chicanery for this Court to pretend the motion before it was only to consolidate this case with the related-case George v. Linden, when the primary purpose expressly, explicitly and overwhelmingly on the face of the document was the extreme urgency of the addressing of the identity and content of the governing constitutional law, in order to prevent the genocide-in-progress in prima facie breach of that constitutional law.

(23).
The said related case of George v. Linden  is no longer capable of being consolidated with this case. In conformity with the modus operandi for unconstitutional genocide in Canada since 1876 Commissioner and Judge of this Court, Sidney Linden, finally disposed of the constitutional question by ignoring it and applying provincial law in any event of its answer. Attempts by Kanion’ke:haka and George to secure judicial review were frustrated by the procedural chicanery of rejecting the substantive issue for consideration, on the ground of blatantly wrong and irrelevant procedural pretexts.

(24).
Upon the basis of the rule of law’s constitutive grounds of constitutional paramountcy and of stare decisis, the Supreme Court must be prevented by this Court from implementing the final solution finally brought out of the closet by r. v. Marshall; r. v. Barnard, 2005 scc 43 ¶48:—the Supreme Court’s unabashed and unrepentant proclamation of judicial sovereingty onto genocide.
(25).
The Courts of Justice Act reiterates the original constitutional geographical limitation of this Court’s jurisdiction to ceded territory.

§100. A court may by order vest in any person an interest in real or personal property that the court has authority to order be disposed of, encumbered or conveyed.

(26).
The fact this Court does not have authority over reserved lands is the reason Chief Justice of Upper Canada John Elmesly in 1789 recommended the Indians be defrauded by the following method lest it become outdated:

It is no secret to any person at all acquainted with the present state of Indian Affairs that the aborigines of this Part of His Majesty's American Dominions are beginning to appreciate their lands not so much by the use which they themselves, as by the value at which they are estimated by those who purchase them, and either cultivate them, or dispose of them in their natural state. It is equally notorious, that if the Indians wanted penetration to make the discov-ery, there are a great many persons of European origin who have attached themselves to the several Tribes which surround us, and will not fail to inform them that the value of any article depends as much upon its importance to the purchaser, as on its usefulness to the present possessors.

But if this were doubtful now, when the lands purchased from the Indians are distributed among His Majesty's Subjects at a Fee hardly exceeding the prime cost of them, it cannot possibly remain so when the Indians discover as they unquestionably will, that the purchases made from them are to be converted into a source of Revenue to ourselves—slow as their progress is towards civilization they are perfectly apprised of the value of money and of its use in maintaining them in those habits of indolence and intemperance to which most of them are more or less inclined.

In order to therefore to exercise that foresight which our Indian neighbours are beginning to learn, and in which it certainly cannot be our interest to promote their improvement, we submit for your Honour's consideration the propriety of suspending the promulgation of the plan which has been laid down for us until we can make a purchase sufficiently large to secure for us the means of extending the population and encreasing the strength of the Provinces so far as to enable us before our stock is exhausted to dictate instead of soliciting the terms on which future acquisitions are to be made.

(27).
The constitutional law intentionally and fraudulently breached in 1798 by Chief Justice of Upper Canada John Elmsley was continued by the Constitution Act, 1867, §§91(24), 109 and 132, intentionally and fraudulently breached by Chief Justice of Canada Beverly McLaughlin in 2005.

(28).
The fall of the rule of law and the rise of genocide between Elmsley and McLaughlin can be interrupted by this Court simply answering the threshold constitutional question, instead of evading it. Kanion’ke:haka Kaianerh’ko:wa Kanon’ses:neh does not purport to be infallible on the law that mutually binds my nation and the nation of this Court. If this Court can justify its assumption of jurisdiction to entertain the motion to strike that is delaying things, Kanion’ke:haka will withdraw the statement of claim as having been issued under mistake of law. Until this Court does that, the Kaianereh’kowa and the Canadian Constitution Act, 1867, as written, remain the supreme law until amended in their own terms, which do not include judge-made common law revision. Genocide is caused by the Courts’ collective refusal to abide by the constitution and the due process of law stipulated by it for constitutional modification.

The Fresh Emergency

(29).
As cyclically has happened in every generation since Chief Justice of Upper Canada John Elmsley in 1798 laid down Ontario’s policy of genocide by judicial willful blindness to the law, the judicial reign of terror is oscilating between its velvet fist mode of “serious bodily and mental harm” and its iron fist mode of “killing,” within the meaning of the Convention for the Prevention and Punishment of the Crime of Genocide, 1948.
(30).
Federal, state and provincial police and military force once again unconstitutionally has been massed and put on prominent display in the heartland of the Kaianereh’ko:wa national territory, with the effect of terrorizing that constitution’s constituents. The iconic 1890 photograph of the trench at Wounded Knee surrounded by gun-wielding white police overlooking the tumbled Indian bodies massed in the grave, is being re-circulated. The Ipperwash Inquiry has reiterated that no matter how broad the frame of reference for looking into the cause of death, carefully excluded from the frame is the sinister force of the judicial branch which is the mainspring that gives motion and effect to the genocide.

(31).
This Court knows its duty to the law, if not before, now.
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NOTICE OF MOTION


TAKE NOTICE Pierre George moves under Rule 78(1) for a Direction to file the accompanying statutory appeal by motion against the refusal below to state a constitutional question while at the same time negatively deciding it with established genocidal consequence and then stonewalling relief upon fraudulent procedural pretences.

THE GROUND is the Registrar erred as a matter of law.

THE DOCUMENTS upon which reliance is based are the rejected motion record together with the fresh affidavit annexed hereto.

THE MEMORANDUM is as presented in the said documents.
/s/










PIERRRE GEORGE

TO: THE REGISTRAR and RESPONDENTS’ COUNSEL

NOTICE TO THE RESPONDENT AND TO THE ATTORNEY’S GENERAL INTERESTED IN THE MOTION: A respondent to the motion may serve and file a response to this motion within 10 days after service of the motion.
AUGUST 24, 2005.

JUDGMENT AND REASONS

letter from registrar august 18, 2005:

This will acknowledge receipt of 15 copies of each document entitled Notice of Appeal by Motion to the Court and Appendix “g”, received on August 11, 2005. Also attached is your affidavit of service and your money order in the amount of $560.00.

I wish to inform you that under section 40 of the Supreme Court Act, the Supreme Court of Canada has jurisdiction to hear appeals from any final or other judgment of the highest court of final resort in a province or a judge thereof. If you have further remedies in the Court of Appeal for Ontario, any proceedings before the Supreme Court of Canada may be premature. Accordingly, I am returning your documents to you.

I would suggest that you contact the Court of Appeal for Ontario for further information.

AFFIDAVIT


I, Io ke ron onh, hunter and steelworker, of Akwesasne, Kanion’ke:haka make oath and say:

(1).
Under letter dated August 10, 2005, Pierre George submitted for filing a quo warranto appeal by motion:

Enclosed for filing pursuant to Rules 53(b) and 60(1) please find original plus fourteen copies of a statutory appeal Form 52 mutatis mutandis, inclusively satisfying the content stipulations of Rules 25(1)(e) and 25(1)(f); filing fees of $50 for the appeal and $10 for the security deposit and the security deposit itself of $500 (Total $560); and affidavit of service. If you identify an irregularity please either grant relief from non-compliance pursuant to Rule 8(1) or refer the matter to the Chief Justice or a judge pursuant Rule 13. If instead you yourself reject please provide written reasons on an extreme urgency basis, for the purposes of Rule 78(1) and the prevention of genocide in breach of Section 109 of the Constitution Act, 1867. Thank you.

(2).
Under letter dated August 18, 2005, the Registrar refused to file upon a fraudulent “Pretence” within the meaning of the Royal Proclamation of 1763. George’s application was under §61 not §40 of the Supreme Court Act. Even if §40 were relevant it has been complied with in the alternative and even if it had not been, non-compliance not going to substance must be waived pursuant to Rule 8(1) in order the prevent genocide before it is too late. The Registrar irrelevantly argues that quo warranto “may be premature” if there has not been “any final or other judgment” in the Ontario Court of Appeal, when there has.

(3).
Like habeas corpus in death penalty cases the historical raison d’être for the emergency prerogative relief of quo warranto is to prevent, in time, irreparable loss of life. The Supreme Court Act, §2(1) defines “final judgment” as any “decision” that “determines in whole or in part any substantive right in controversy in any judicial proceeding.” The “decisions” of the Registrars of the Ontario Court of Appeal and of the Supreme Court of Canada intentionally commit genocide by procedural law chicanery, while this present generation of Supreme Court Judges commits genocide by substantive law chicanery. r. v. Marshall; r. v. Bernard, 2005 scc 43, ¶¶48, 107:

The Court's task in evaluating a claim for an aboriginal right is to examine the pre-sovereignty aboriginal practice and translate that practice, as faithfully and objectively as it can, into a modern legal right.
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A Commissioner for Oaths

The Governing Rules (Supreme Court)

73. (1) There shall be no reconsideration of an application for leave to appeal unless there are exceedingly rare circumstances in the case that warrant consideration by the Court.

75. Subject to Rule 78, there shall be no reconsideration or re-hearing of a motion.

77. Every order shall be signed either by the judge who made it or by the Registrar.

78. (1) Within 20 days after the Registrar makes an order, any party affected by the order may make a motion to a judge to review the order.

(2) The affidavit in support of the motion shall set out the reasons for the objection to the order.
� McCurn and Lowe visibly abandoned the judicial function and its immunity from prosecution for crimes while in office, by intentionally blindsiding the constitutional question and the constitutional legislation and precedents answering it. For the purposes of the court jurisdiction issue being tested in all proceedings herein, the genocide alleged is presumed to be a true fact. The mens rea as well as the actus reus of McCurn and Lowe is now established on the face of the record. Each of them, personally, was served with the emergency prerogative relief papers in the court of appeals. The "record" in their minds includes the law and argument in the prerogative relief applications. That complete record should be the record on appeal from the court of appeals, to the supreme court. We understand and think we can predict, from the stalling by the court of appeals of the emergency prerogative relief, there is no genuine prospect but that the court of appeals will continue to blindside both the constitutional question and the constitutional law.


� "Ejectment" as used here is a 19th century term of constit-utional legal art and need not be confused with the modern process of eviction. Osborn's: "Originally the action of ejectment was a remedy applicable to a lease-holder wrongfully dispossessed, but owing to cumbrous-ness of the old real actions for trying the right to the freehold it was extended to freeholds by means of legal fictions." As with the real actions it superseded, the constitut-ional action in ejectment is strictly legal as opposed to equitable, and therefore is accessible as of right.


� Legal History: Prior to Independence the locus standi and court subject matter original jurisdiction in relation to the national indigenous constitutional interest when in competition with quasi-sovereign States was vested, respectively, in the Six Nations' indigenous governments and a Standing Trial Level Sub-Committee of the (normally appellate only) Judicial Committee of the Privy Council, constituted by imperial Order in Council, in 1704. Joseph H. Smith, Appeals to the Privy Council from the American Plantat-ions, New York, Columbia University Press, 1950, pp. 417-25, 461-63. The trial level exception for the indigenous Nation versus State contest that had been vested in the Privy Council devolved upon the Supreme Court, pursuant to Constitution, Art. iii, §1, cl. 1, & iii, §2, cl. 1.


� Joseph H. Smith, Appeals to the Privy Council from the American Plantations, New York, Columbia University Press, 1950, pp. 417-25, 461-63.


� Legal History: In 1789 the constituents of the Six Nations were represented by the national indigenous governments constituted by the Kaianereh'ko:wa (Great Law of Peace) constitution, which by necessary implication of const-itutional law alone precludes taxation by the non-indigenous governments. Correspondingly the U.S. Constitution confirmed the exclusion Indians not taxed from the enumeration for the non-indigenous franchise. The Constitution, 1789, Art. i, §2, para. 3, cl. 5 and Amendment iv thusly implemented this particular aspect, of the Engage-ment made by the Articles of Confederation, 1775, Art. xi.


� Legal History: Recalling that the Engagement had vested the high contracting national party jurisdictions in, respectively, "the great Council of the Indians at Onondaga and the general Congress" of the confederated colonies, the constitutional question therefore became, to which of the newly constituted state and federal institutions of government would the jurisdiction formerly vested in the general Congress of the confederated colonies devolve? The Constitution, Art. i, §10, para. 1, cl. 1, precluded any State institution's candidacy for locus standi as a national high contracting party for treaty purposes.


� Legal History: In the event the national jurisdictions to treat continued in the indigenous nations as under their own Kaianereh'ko:wa, infra, and the Articles of Confederation, 1775, Art. xi. The former national jurisdiction of the general Congress was transferred or reconstituted in a new institution, being the Chief Executive with Advice and Consent of a two thirds majority of the Senate. Constitution, Art. ii, §2, cl. 2.


� Legal History: Christian religious movements originally, and the non-indigenous (federal and state) governments more recently have established de facto municipal governments of Indians willing to breach the preceding constitutional provisions by making false "Treaties," purporting to sell the constitutionally inalienable Titles of the Clan Mothers held in trust for, and under the direction of the Women's Council, under the Kaianereh'ko:wa.


� Compare, EV Dicey, E.V. Dicey, Lectures on the Relation between Law and Public Opinion in England in the Nineteenth Century, London, Macmillan, 1920, 483:


Judge-made law is subject to certain limitations. It can not openly declare a new principle of law: it must always take the form of a deduction from some legal principle whereof the legal validity is admitted, or the application or interpretation of some statutory enactment. It can not override statutory law. The courts may, by a process of interpretation, indirectly limit or possibly extend the operation of a statute, but they cannot set a statute aside. Nor have they in England ever adopted the doctrine which exists, one is told, in Scotland, that a statute may be obsolete by disuse. It can not from its very nature override any established principle of judge-made law.


� e.g., Kaianereh'ko:wa  v. Tadadaho (Onondaga); Kaianereh'ko:wa v. Joe Philips. (Mohawk) (1976-1979).


� Report and Recommendation (r&r), p. 5 line 11. See also, p. 6 line 13: "As stated above, I must accept as true (for the purposes of this motion) all material factual allegations in the Amended Complaint and the Amended Complaint in Intervention (Dkt. Nos. 13, 223).


� Supra, n. 1, p. 10 line 11.


� Supra, n. 1, p. 10 line 6.


� Supra, n. 1, p. 11 n. 12 line 5.


� Supra, n. 1, p. 11 n. 12 line 1.


� Supra, n. 1, p. 12 line 1.


� Supra, n. 1, p. 1 line 9.


� Supra, n. 1, p. 13 line 2.


� Supra, n. 1, p. 13 line 1.


� Supra, n. 1, p. 13 line 3.


� Supra, n. 1, p. 15 line 10 n. 18 and n. 19.


� r&r, n. 1, p. 10 line 4.


� Id., p. 11 line 2.


� Id., line 10.


� Id., p. 12 line 1


� Id., line 9.


� Id., p. 13 line 8.


� Id., p. 15 line 9.


� S. Con. Res. 76, 100th Cong., 2nd Sess. (1988); H.R. Con. Res. 331, 100th Cong., 2nd Sess. 2nd Sess. (1988). CONCURRENT RESOLUTION To acknowledge the contribution of the Iroquois Confederacy of Nations to the development of the United States Constitution and to reaffirm the continuing government-to-government relationship between the Indian tribes and the United States established in the Constitution. Whereas the original framers of the Constitution, including most notably, George Washington and Benjamin Franklin, are known to have greatly admired the concepts, principles and governmental practices of the Six Nations of the Iroquois Confederacy; and, Whereas the confederation of the original Thirteen Colonies into one republic was explicitly modeled upon the Iroquois Confederacy as were many of the democratic principles which were incorporated into the Constitution itself; and, Whereas since the formation of the United States, the Congress has recognized the sovereign status of Indian tribes, and has, through the exercise of powers reserved to the Federal Government in the Commerce Clause of the Constitution (art. i, §8, cl.2), dealt with Indian tribes on a government to government-to-government basis and has, through the treaty clause (art. ii, §2, cl.2) entered into three hundred and seventy treaties with the Indian tribal nations; and, Whereas from the first treaty entered into with an Indian nation, the treaty with the Delaware Indians of September 17, 1788, and thereafter in every Indian treaty until the cession of treatymaking in 1871, the Congress has assumed a trust responsibility and obligation to Indian tribes and their members to "exercise the utmost good faith in dealings with the Indians" as provided for in the Northwest Ordinance of 1787, (1 Stat. 50); and, Whereas Congress has consistently reaffirmed these fundamental policies over the past two hundred years through legislation specifically designed to honor this special relationship: Now, therefore, be it Resolved by the Senate (the House of Representatives concurring), That—(1) the Congress, on the occasion of the two hundredth anniversary of the signing of the United States Constitution, acknowledges the historical debt which this Republic of the United Stats of America owes to the Iroquois Confederacy and other Indian nations for their demonstration of enlightened, democratic principles of Government and their example of a free association of independent Indian nations; (2) the Congress also hereby reaffirms the constitutionally recognized government-to-government relationship with Indian tribes which has historically been the cornerstone of this Nation's official Indian policy; (3) the Congress specifically acknowledges and reaffirms the trust responsibility and obligation of the United States Government to Indian tribes, including Alaska Natives, for their preservation, protection and enhancement, including the provision of health, education, social and economic assistance programs as necessary, to assist tribes to perform their governmental responsibility to provide for the social and economic well-being of their members and to preserve tribal cultural identity and heritage; and (4) the Congress also acknowledges the need to exercise the utmost good faith in upholding its treaties with the various tribes, as the tribes understood them to be, and the duty of a Great Nation to uphold its legal and moral obligations for the benefit of all of its citizens so that they and their posterity may also continue to enjoy the rights they have enshrined in the United States Constitution from time immemorial.


� Supra, n. 1, p. 11 n. 12 line 6.


� 6th ed., London Sweet & Maxwell, 1976, p. 238.


� Osborn's, supra, n. 12, p. 311.


� "A judgment or decision of a court of law cited as an authority for deciding a similar set of facts; a case which serves as an authority for the legal principle embodied in its decision. The common law has developed by broadening down from precedent to precedent." Osborn's, supra, n. 12, p. 260.


� Id., "An original precedent is one which creates and applies a new rule; a declaratory precedent is one which is merely the application of an already existing rule of law. An authoritative precedent is one which is binding and must be followed; a persuasive precedent is one which need not be followed, but which is worthy of consideration."


� Osborne's, supra, n. 12, p. 250.


� "[The reason (or ground) of a judicial decision.] It is the ratio decidendi of a case which makes the decision a precedent for the future. Osborne's, supra, n. 12, p. 279.


� E.V. Dicey, Lectures on the Relation between Law and Public Opinion in England in the Nineteenth Century, London, Macmillan, 1920, p. 483.


� Kaianereh'ko:wa; An Act concerning purchases from the Indians, nycl 1684, c. 9; An Act to prevent and make void clandestine and illegal purchases from the Indians, Stat. Prov. Mass. Bay 1701-02, c. 11; The Articles of Confederation, Philadelphia, 1775, Article xi; The Constitution of the United States of America, 1789; Marshall v. Clark, 1 Kentucky r. 77 (1791); Weiser v. Moody, 2 Yeat’s 127 (Penn. sc)(1796): Sherer v. McFarland, 2 Yeat’s 124, 225, 226 (Penn. scr) (1797); Fletcher v. Peck, 6 Cranch’s 87 1810); Johnson v. McIntosh, 8 Wheat. 543 (1823); Danforth v. Wear, 9 Wheat. 673 (1824); Cornet v. Winton, 2 Yerger Tenn. ca 129 (1826); Cherokee Nation v. State of Georgia, 5 Pet. 1 (1831); Worcester v. Georgia, 6 Pet. 515 (1832); Mitchell v. United States, 9 Peter’s 711 (1835); New Orleans v. Armas, 9 Pet. 224 (1835); New Orleans v. United States, 35 us 662 (1836); United States v. Fernandez, 35 us 303 (1836); Clark v. Williams, 36 Mass. r. 499 (1837); Godfrey v. Beardsley, 2 McLean 412 (Ind.)(1841); Balliot v. Bauman, 5 Penn. 150 (1843); Brown v. Wenham, 10 Metcalf 496 (Mass. sc)(1843); Coleman v. Tish-Ho-Mah, Smedes & m. 40 (Miss. hcea) (1844); Ogden v. Lee, 6 Hill’s 546 nysc) (1844); Stockton v. Williams, 1 Mich. r. 546 (sc) (1845); Fellows v. Lee, 5 Denio 628 (nyce)(1846); Montgomery v. Ives, 13 Smedes & m. 161 (Miss. hcea)(1849); Breaux v. Johns, 4 Louisiana r. 141 (1849); Gaines v. Nicholson, 9 How. 356 (1850); Marsh v. Brooks, 49 us  223 (1850); People v. Dibble, 18 Barbour’s nyscr 412 (1854); Scott v. Sandford, 19 How. 393 (1857); Fellows v. Denniston, 23 ny 420 (ca)(1861); United States v. Foster, 2 Bissell’s 377 (Wisc. Cir. Ct.)(1870); Minter v. Shirley, 3 Miss. 376 (1871); Holden v. Joy, 84 us 211 (1872). The relevant text from each legislative instrument and precedent is quoted with particularity and in an enriched academic context in the accompanying Supreme Court original action booklet in the matter of Kahentinetha v. ny, even-dated herewith may 20, 2005.


� David Hume, Theory of Politics: Containing a Treatise on Human Nature, and thirteen of the Essays, Moral, Political and Literary, in F. Watkins, ed., Toronto, Nelson, 1951, p. 81, 84.


� Delgamuukw v. agbc, Motion Re the Constitution Act, 1867, §109, September 12, 1995, coram from the bench. The “issue” was the legal effect of §109 on aboriginal rights.


� These are, the national constitutional government of Her Majesty the Queen in right of Canada pursuant to the Constitution Act, 1867, §§91(24) & 132; and, secondly, the national constitutional government of the United States of America in right of the President pursuant to the Constitution, Art. ii, §2, ¶2, clause 1.


� S. Con. Res. 76, 100th Cong., 2nd Sess. (1998); H.R. Con. Res. 331, 100th Cong., 2nd Sess. (1988).
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