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Medical Ethics and the Prohibition of Killing

by Werner Wolbert

Some of the main issues of medical ethics involve the prohibition of killing: euthanasia, abortion and the treatment of embryos. This is a field in which religious traditions play an important role. The Pope, for instance, has underlined the traditional commandment that prohibits any direct killing of the innocent in his encyclical Evangelium Vitae. But the traditional prohibition of killing serves also as a kind of framework in some debates outside theology. The duty of treating differently the innocent and the guilty within the context of the prohibition of killing is often taken for granted. One questionable consequence of this lack of argument is that the killing of the guilty may be regarded as morally legitimate without giving it a thought. In my view, however, any form of killing, even that of the guilty has to be justified. There must be a presumption against taking human life. Whoever pleads, for instance, for the death penalty, has the burden of proof.


One major problem in the field of medical ethics is, in my view, that the discussions on problems of killing which arise within this field are generally not related to problems of killings in other areas. This is often true both for philosophical and for theological ethics. The situation in the US may be somewhat different. In the early 1980s Cardinal Bernardin pleaded for a „consistent ethic of life“
. His claim for consistency, however, was meant in a practical sense. The church should not only oppose abortion but also life-threatening conditions like poverty etc. Richard McCormick, however, expressed some doubts about the theoretical consistency when he observed a „historical soft underbelly“ in the Catholic tradition of the prohibition of killing. But these inconsistencies become manifest only if one does not concentrate on only one problem but has in mind and compares several cases of killing. In this paper I would like to sketch how useful and perhaps necessary a comparative look on other problems of killing might be.

One of the most difficult and pressing questions of medical (genetic) research and ethics concerns the status of the embryo (the zygote). This problem seems to be only, if at all, weakly connected to other problems of killing. This seems to be, indeed, largely true. In other contexts, there is no question about whether we are dealing with a human being, a person, except in the discussion on brain death. In this case the problem is, whether the brain-dead person is still to be regarded as living, whereas the zygote is, beyond doubt, a living entity. In this context, by the way, two questions are often confused:

1. Is this human being dead?

2. Is this human being still a (true) human being?

This confusion occurs if somebody argues that the brain-dead lacks certain human characteristics and has therefore to be regarded as dead. The really important and morally relevant feature of brain death, however, is its irreversibility (not the loss of something essential). Brain death means the irreversible disintegration of the body
. By introducing the criterion of brain death we avoid the necessity of categorising the removal of an organ from a brain dead person as an act of killing. But this solution throws no light on the question of the beginning of personal existence as is sometimes supposed when the development of the brain is regarded as the beginning of personhood. The body of the fetus is integrated and living already before the development of the brain; before that stage the fetus doesn’t need the brain for functioning. I shall return to the questions about the zygote later on.

In the cases of abortion and euthanasia we shall find more important connections with other problems of killing. I shall try to illustrate this with some observations regarding death penalty, war and self-defence.

I begin with the case of the death penalty. The convicted criminal is undoubtedly a human being; his guilt, however, may not be beyond doubt. As experience the US demonstrates, the practice of death penalty cannot exclude the execution of an innocent person, even if it is by no means intended. This is one main traditional argument against capital punishment, even if it has not always been regarded as decisive. The most important con-arguments seem to concern the necessity and usefulness of this kind of punishment (if it is not excluded for reasons of principle). In this context, however, I want to concentrate on the problem of doubt. There is another case of doubt not at the end, but at the beginning of human life to which at least the Catholic church seems to have responded differently without observing this difference. The official Catholic position here is that in the case of doubt one has to assume that the zygote is a human being („tutiorism“). According to this position there is, indeed, a high probability that the embryo is a person and that the results of recent research support this assumption (of which I am not so much convinced). But even if some doubt were legitimate, the embryo has to be regarded and treated as a person according to the “tutioristic” position
. But should not the same position consistently exclude also capital punishment because there can very often be some doubt about the guilt of the defendant? I am unaware of any author drawing this parallel. In any case, the different consequences drawn in these two cases need some justification. The Catholic church has not officially drawn in the case of death penalty a consequence analogous to that which like it has drawn in the case of killing the embryo, even although the death penalty seems to be at least practically excluded by the Pope in Evangelium Vitae.


Would the „tutioristic“ position in the case of capital punishment really exclude this penalty consequently within the framework of the traditional prohibition? Yes and no. It depends on the exact meaning of the terms ,guilt‘ and ,innocence‘. The guilt of a defendant depends at least partly on the kind of evidence demanded by the law. This may vary from one country to another. In former times, e.g. in the Middle Ages, nobody could be convicted without a confession. Today circumstantial evidence may be sometimes sufficient. Guilt depends, therefore, not only on the defendant’s own behaviour, but also on legal rules about judicial evidence. In the context of punishment, especially capital punishment, the decisive factor seems to be that somebody is convicted according to the rules of law; otherwise he (she) is presumed to be innocent. The prohibition of the killing of the innocent originally seems to be a kind of safeguard against arbitrariness on the part of the ruler or the courts (the State). The value at stake is not only the life of the criminal, but also justice, equality and protection against arbitrariness. In this sense Ex 23,7 demands: „Do not cause the death of the innocent and the guiltless“: This quotation concerns death penalty, not other forms of killing, at least not explicitly.


This leads me to another point. The distinction between innocent and guilty people in this context originates in the problem of killing by the State. This becomes very clear if we compare our premises with those of, for instance, Augustine or Aquinas. For us the right to self defence normally presents no ethical problem. Consequently, self-defence was and is often used as a paradigm in discussions with conscientious objectors about war and military service. For Augustine and Aquinas, on the other hand, the main problem was the killing by a private person, not killing by the State, be it in capital punishment or in war. Unlike private persons, the ruler was regarded as objective, impartial and unaffected by emotions of anger and revenge. Only the heathen rulers of the Roman empire were judged to be incapable of such an attitude in their decisions about war and peace. The soldier, on the other hand, and the executioner did not act on their own behalf, but on the order of the State
.

Self-defence has been justified in two different ways in the Catholic tradition. Inspired by Aquinas theologians have tried to justify it as a kind of indirect killing. In this sense, the immediate aim of the action is saving one’s life, not killing the aggressor which is only the side effect. In my view, this double-effect argument is unconvincing. The other possibility is to justify self-defence as the killing of a guilty person, an unjust aggressor. But the guilt of the aggressor seems at least not to be a sufficient condition for the moral legitimacy of this kind of killing. The true justification of self-defence becomes clear if we take into regard, that the practice of self defence is not only in the interest of the endangered individual, but also in the interest of the society and in the interest of public security. Insofar as the practice of self-defence deters from aggression, it contributes to public security. The person who defends him(her)self acts, therefore, in the public interest. He does, what normally is within the competence of the police. Since the police is not present in this case, the defender takes the place of the police(wo)man. This kind of killing, at first sight, seems to be a private enterprise, but its moral legitimacy depends on its authorization by the State.


The cases of war and self-defence may demonstrate something important about the meaning of the term „innocent“ in these contexts. The aggressor is guilty, insofar as he (she) endangers the life of another person. But, from a moral point of view, the defender can be much more guilty than the aggressor. He (she) may have offended or threatened the aggressor, or have done some other serious wrong. Think, for instance, of a woman raped by the defender. On the other hand, the aggressor might not be in control of him(her)self. In this case, his (her) moral guilt is at least diminished. The etymology of the term ,innocent‘ can, in this case, give us some hint on the meaning. Latin ,nocere‘ is: to harm; the innocent is a person not harming another, and the aggressor is somebody harming another or, at least, engaged in an attempt to harm or kill another one. This is also true for the soldier. From a moral point of view, he is much less guilty than a non-combatant who, for instance, participates in rallies supporting a war of aggression or votes for a politician or a party that have waged the war
. Even a soldier fighting in a merely defensive war is counted as guilty in the language of the traditional prohibition of killing, because he attempts to harm or endanger other people. (This point is very rarely taken into consideration.) These considerations illustrate the mere technical sense of the respective terms ,guilt‘ and ,innocence‘ which is often overlooked. Consequently, there is some difference in opinions about the reason for the immunity of non-combatants. Is this rule part of the attempt to limit the war on those actively involved (this would suit to the technical sense of ,innocent‘), or is the decisive factor the difficulty or impossibility to limit an attack on guilty non-combatants and save the innocent ones
; in the latter case the term innocent would also have a moral meaning. According to the latter interpretation an attack on a pro-war rally of civilians, for instance, might be legitimate. In my view, one should hold on to the technical sense, because otherwise a war in which both sides were convinced of the justice of their cause would be more cruel than necessary.

Let me now turn to cases of medical ethics, first to euthanasia. If one simply adapts the traditional prohibition of killing the innocent on the case of voluntary active euthanasia, euthanasia is categorised as killing the innocent. But this category makes sense only if - at least in principle - innocent and guilty objects of killing can be distinguished in this context as in the case of war and capital punishment. Terminally ill people, however, are all innocent, they do not harm nor endanger other people. A soldier may have the choice of killing another soldier or a civilian. A judge may have the choice of sentencing a criminal or an innocent. But the doctor has no choice of that kind. Consequently, there is no need for protection by the public authority as in those cases, at least not for healthy or not terminally ill people which are in no way endangered. Only the dying may need protection if killing on demand is allowed in some cases. These observations do not, of course, imply that active euthanasia is morally right; they imply, however, that the question cannot be solved within the traditional framework (the prohibition of killing innocents). Speaking of innocent or guilty people in this context seems to be a kind of category mistake. The most serious objection to active euthanasia is, in my view, that as a general practice it means a total change for the situation of terminally ill people. If this practice is introduced, even if confined to voluntary euthanasia, the persons concerned may be morally obliged to ask themselves whether the burden of care that they present is not too demanding for the medical staff and to costly for the public health system. The patient may feel obliged to ask for euthanasia. If there is a „right to die“, as proclaimed by some people, there will, consequently, also be a duty to die, at least in some cases. The experience of the Netherlands may, furthermore, raise doubts, if it is possible to limit such a practice to voluntary euthanasia.

Euthanasia as killing on demand is a comparatively recent problem; not so abortion. Here we can observe the categories of guilt and innocence in the arguments of pro-lifers as well as of pro-choicers. From a pro-life standpoint one argues that the foetus is the most innocent human being one can imagine; therefore its killing is strictly forbidden. In some pro-choice arguments, on the other hand, the foetus is presented as a kind of aggressor or intruder who threatens the life or well-being of his mother. Abortion is then conceived as a kind of self-defence of the woman.

Arguments of that kind have at least some prima-facie probability, if the continuation of pregnancy endangers the life of the mother and, perhaps, of the foetus as well. But the foetus threatens to harm his mother by his mere presence in the womb, not by any aggressive action as in the case of self-defence. The practice of self defence is, as sketched above, supposed to deter people from aggressive actions; but the foetus is not a possible object of deterrence. Only the aggressor who is not in control of him(her)self may present some paradigm case, some analogy, in this context; like the foetus he (she) is no addressee of deterrence. But there is, so far as I know, till now no clear argument in this case of a person not in control of herself, even if we tend to hold the legitimacy of self-defence in this case for granted. Concerning the case of abortion some authors have proposed to reflect on the special nature of bodily life-support in the case of pregnancy and on the degree of altruism we normally feel binding. I quote two rules once formulated by G. Kelly
; the first is:

„one must help a needy neighbour only when it can be done without improportionate inconvenience and with a reasonable assurance of success“.

The second relevant rule is about the obligatoriness of the means of supporting or prolonging human life. Kelly declared as obligatory
:

„all medicines, treatments, and operations, which offer a reasonable hope of benefit and which can be obtained and used without excessive expense, pain, or other inconvenience“.

Especially if mother and child both are endangered there is, indeed, no “reasonable hope of benefit”. Inspired by these rules of Kelly Susan Nicholson formulates the following rule for the case of abortion
:

„A woman is not parentally obliged to preserve the life of her fetus when continuation of fetal life support may be incompatible with her own life, and a procedure resulting in fetal death is the only means of terminating support with safety to herself.“

Instead of killing abortion is categorised here as termination of bodily life support, that means a case of letting die. This categorisation does not mean a radical pro-choice attitude for Nicholson. She argues for the legitimacy of abortion only in the cases of danger for the mother and of rape. If, on the other hand, we try to solve the question within the framework of the traditional prohibition of the killing of an innocent, serious difficulties arise even in the case of therapeutic abortion. We normally do not feel authorised to kill one person in order to save another one as would theoretically be possible, for instance, in the case of organ transplantation. We do not deprive one person of his heart to save another one. We do not even deprive one person of five organs to save five people in need of those organs. Therefore, the aim of saving life is never a sufficient justification for killing.


The self-defence analogy is also used by Judith Thomson, when she argues for her radically pro-choice view. She regards the foetus as a kind of illegitimate intruder in the womb against which the woman is allowed to protect herself. Consequently, the foetus has a right to life only if the woman wants a child. This analogy fails in several respects. The sexual act is not the pure occasion for the embryo to enter the womb; it causes the existence of the embryo. Moreover the failure of contraception must not be equated with the failure of other kinds of protections. A burglar may enter if the security devices fail. But this is a condition of his entrance, whereas sexual intercourse is the cause of the presence of the foetus in the womb. The decisive factor here is not self-defence, and therefore one should not use this analogy. The problem of the abortion-debate sometimes seems to be that this analogy is used without a thorough reflection on self-defence as such and its proper moral justification. In questions regarding abortion the moral judgement depends mainly on the interpretation of the connection between the sexual act and the begetting of progeny and the moral implications of this connection.


There are, however, still some open questions about the classification of abortion as termination of bodily life support. First, abortion may be painful to the fetus whereas this is less the case where life support is withheld, for instance, by not transplanting a needed organ. Another important difference is that pregnancy is a natural relation whereas other forms of life support are artificial (as in the famous violinist example of J.Thomson). Furthermore, pregnancy, in principle “an intrinsic good to be preserved”
 and is something natural, whereas artificial life-support has always a pathological background and is not something intrinsically desirable; it is preferable to be able to live without it. The crucial question is about the ethical relevance of this difference. Because of this difference, is the relation of pregnancy something obligatory (perhaps except in some hard cases) and the artificial relation discretionary? Some pro-choicers would regard both relations as discretionary and regard the life-support by the mother as a voluntary gift, a strictly supererogatory act. On the other hand, e.g. for S. Callahan
 autonomy con only be claimed for self-regarding, not for other-regarding choices. In the case of pregnancy “one’s own body no longer exists as a single unit but is engendering another organism’s life”. Another important difference is, of course, that in the case of pregnancy the mother is the only possible candidate to give life support, whereas there can be several candidates for artificial life support. For this reason, artificial life support can more properly be regarded as supererogatory than natural life support in the case of pregnancy. This thesis would, of course, to be based on a more profound reflection on supererogation. Anyway, the following thesis of Jung is simply wrong and reveals the key problem of this view
:

“Far from being owed anyone or a right, childbearing is most appropriately viewed as a gracious gift, not unlike God’s own gratuitous Presence.”

God is the giver of life in a much more radical sense than parents can be. God owes nothing to any creature whereas humans seem to be at least under some kind of obligation to beget progeny (cf. Gen 1,28). Jung’s view seem to bestow humans with divine prerogatives.


Another element of the prohibition of killing in the Catholic tradition is the distinction between direct and indirect killing or the principle of double effect. This has been discussed also by philosophers in recent years, but only in its application on questions of medical ethics (abortion and euthanasia). But this is a matter too complicated to be discussed briefly here.

Finally, I return to the problems concerning the beginning of human life. There are many questions which concern the zygote or the embryo before implantation in the womb. The most decisive question is , of course, about the moral status of the embryo. Only in the case of germ line engineering it may be not so important because in any case we do something to which the (future?) person affected cannot consent or dissent. This is, of course, only one ethically relevant aspect of the matter.

What, if the zygote is not supposed to develop in the womb and to be born? Does the destruction of a zygote mean the killing of an innocent human being? I have some difficulty with this assumption. The first one concerns possible consequences. Let us imagine that, in the near future we were able to prevent spontaneous abortions (before implantation). The probable result would be the birth of more handicapped children. Should we feel obliged to rescue those embryos? Probably not. We should even consider the fact that if two persons try to have children, some spontaneous abortions are, probably, the price they have to pay. Since we have not in the past been worried about this we are not aware of the ethical problem involved (if it is really a problem). One could object that this is only a case of letting die. That is true; but the question is if the distinction between killing and letting die makes really sense in this period before implantation. Is the destruction of frozen embryos a case of killing or letting die? The question may not be relevant or may miss the point.

In considering abortion and euthanasia I was able to sketch at least an alternative approach. Here, I must confess, I have nothing to offer and I am still looking for it. I will only sketch the difficulties I have in regarding the zygote already as a person. That does not mean a license for all kind of research in that field. I am very sceptical about that. But I have difficulty about arguing in this field.

The reason for the prohibition of killing in the case of humans is the dignity of the person. According to Kant the person is an end in itself, of unconditional value; the person should not be used only as a means to the ends of others. Of course, this formula has to be interpreted and is sometimes misused. But this cannot be our subject here. Sometimes it is argued that the zygote is at least a potential person. To this one has to object that a potential end in itself is not yet an end in itself, a potential unconditional value is not yet an unconditional value. There is another difficulty: the embryo is not only one potential person. There is the potential for several persons as far as each cell is totipotent. During this stage it is still uncertain whether one person will come into being or more than one
. N. Ford illustrates the problem as following
:

„If the natural active potential of the zygote and cluster of cells to develop into an adult person were enough to constitute an actual person, we would have to claim that the zygote and cluster of cells, at the same time, was both one person and more than one person.“

Others regard the zygote already as an actual person. The main pro argument is the new genome that is established with conception. The decisive aspect, however, in this case is not potentiality, but identity or continuity. But a similar difficulty arises if we consider the possibility of twinning (or of mosaics). According to Ford
:

„The continuity of the same ontological individual ceases when the zygote forms twins. The zygote is not the same ontological individual as either one of the eventual twins that result from its development, notwithstanding its genetic identity continuing throughout all its subsequent cleavages.“

Ford gives another important hint
: If in some cases a genetic factor really caused twinning, as some people suppose, there would be a person only if this factor had become effective, that is after the division. 

Ford’s thesis is, therefore
: „The zygote is a human individual in potency“. 

Conception seems, besides, to be only a necessary, but not a sufficient condition of personhood. The reason is again precisely formulated by Ford
:

„Unless the blueprint of the DNA in the zygote’s genotype is activated, it is practically a ,dead letter‘ and could not be considered a true human individual even if it does produce genetically identical progeny up to the two-or four-cell stage before degenerating.“

Taking into consideration these difficulties the burden of proof has to be reversed. We should presume that every human progeny has to be treated as a person. But we have to look for a terminus post quem or ante quem non. In my view, implantation is that term. No twins or mosaics are possible after that moment. The problem is that we have no analogy for the embryo before implantation. I found only one idea in a book of J. Mahoney
: 

„It may well be that the status of this living being on the way to hominisation is comparable in significant ways to the status of primates (to go back no further) at a pre-human stage in the evolution of homo sapiens, as we now identify that evolutionary process.”

This analogy may seem very far-fetched; but perhaps not others are available.

Another hint may come from R. Dworkin
. He has distinguished a derivative from a detached objection against abortion. The first presupposes human dignity whereas the second is based only on the fundamental sacredness and inviolability of human life. Our considerations would seem to imply that for the zygote before implantation only the detached objection is relevant. Dworkin is, in my view, wrong to extend this minor objection to the whole period of pregnancy. But could the zygote perhaps be sacred in Dworkin’s sense
:

„Something is sacred or inviolable when its deliberate destruction would dishonor what ought to be honored.“?

This thesis would need, of course, to be examined carefully. Only then, could the moral consequences be identified with some certainty.
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