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TO THE HONORABLE SUPREME COURT OF CALIFORNIA To the presiding Justice and the honourable associate Justices of the Supreme Court of the State of California, sitting at term, GREETINGS:

Comes now, the Appellant in this matter, the accused and greatly damaged party, Robert Lindsay; Cheney Jr. AT LAW, In Propria Persona Sui Juris, your petitioner in this matter; and upon the first instance, demands an instant Motion for Disqualification upon the issue against California Chief Justice Ronald M. George, to wit:

For substantive cause, overt fraud, perjury, and various acts and/or omissions committed by said Chief Justice of the California Supreme Court RONALD M. GEORGE; inflicted against your Appellant and petitioner in this matter Robert Lindsay; Cheney Jr. demands that Ronald M. George hereby and forever be recused and lawfully disqualified from hearing matters brought to this court by your said Appellant and Petitioner, to wit:

Your Petitioner, the accused and greatly aggrieved party in this matter Robert Lindsay; Cheney Jr., under personal knowledge and belief, petitions this court to take note of the following facts and represents that the Superior Court, State of California, County of Butte egregiously and maliciously and criminally erred in fact at law and seeks relief in accordance by this writ under Krueger v. Superior Court (1979) 89 CA3d 934, 152 CR 870, See also Star Motor Imports, Inc. v Superior Court (1979) 88 CA3d 201, 151 CR 721:
PETITIONER

Your Petitioner Robert Lindsay; Cheney Jr., in Propria persona, sui juris, appearing specially and not generally; the accused and aggrieved party in this matter; is a natural born, free white state Citizen of Queens County, state of New York, and thereby a State and American Citizen within the original meaning of the Constitution for the united States of America 1787, and is not a “PERSON,” SUBJECT or CITIZEN within the meaning of the Fourteenth Amendment of the Constitution for the United States of America, under the separate but equal doctrine of Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256.  Petitioner is an ordinary white Christian male inhabitant, a member of the posterity of this country, living at peace, about the land, during a time of profound peace.

Your appellant and petitioner in this matter has substantive rights and privileges as a  member of the original and organic posterity of this land, under Jus Accrescendi, as well as a honourable United States Marine Corps Vietnam Era veteran, who served and defended this nation with honour and distinction, I in fact inherit the ennobling quality of original citizenship, and thereby, the slightest infringement upon my rights is a substantive wrong, and thereby, there shall be no immunity by any state actor, agent, agency or governmental authority thereby violating any of my substantive rights.

The Court has held that the deprivation of fundamental liberty rights "for even minimal periods of time, unquestionably constitutes irreparable injury." Elrod v. Burns, 96 S.Ct. 2673; 427 U.S. 347, (1976)

The unconstitutional deprivation of a fundamental right constitutes irreparable injury.  Pulliam v. Allen, 466 U.S. 522, 537, 104 S.Ct. 1970, 1977-1982, 80 L.Ed.2d 565 (1984).

Your Appellant and Petitioner in this matter, does in fact, reserve all rights, and gives up none, appears by special appearance only, and not generally; and under positive law effected thereto; demands instant and just remedy in his matter by the above named lawful judicial powers court.

As I am in my own proper person, as my own counsel, this court is compelled to allow me liberal construction of the laws, and the “spirit of the law” which has been denied to me by the lower courts. Your petitioner must obtain liberal construction of the law [SEE CRC Rule 30 (a) in pertinent part “[Appellant] shall be liberally construed in favor of it’s sufficiency.”] and, “Most important to the Appellant, it ensures that justice is done by correcting possible trial court mistakes. Second, the prospect of review discourages error and unfairness.  See People v. Bolton (1979) 23 C3d 208, 215 n5, 152 CR 141, 147 n5.  Appellate review can also correct material errors in the case due to haste, unfairness, mistake of law or fact, or lack of adjudicative ability on the part of the lower court.  This corrective aspect also have a preventive purpose.” [See California Criminal Law Practice Series, Appeals and Writs in Criminal Cases,1982, Fischer/Lynn, Anne Harris, CEB Attorney § 1.20, p. 33].  Under both California State law,  Appellant petitioner’s representing themselves, should be liberally construed, and that they should also be held to less stringent standards than lawyers. See, e.g. Price v. Johnston (1948) 334 US 266, 292; Chase v. Crisp (10th  Cir 1975) 523 F.2d 595, 597; Curtis v. Illinois (7th Cir. 1975) 512 F2d 717,721; Ham v. North Carolina (4th Cir 1973) 471 F2d 406, 407; Hairston v. Alabama (5th Cir.1972) 465 F2d 675, 678 n5; Turrell v. Perini (6th Cir 1969) 414 F2d 1231, 1233; (9th Cir 1966) 370 F2d 37, 40; Whittaker v. Overholster (DC Cir 1962) 299 F2d 447, 448.  See also Haines v. Kerner (1972) 404 U.S. 519. 

PETITION

RESPONDENTS


Respondents in this matter are:

1.) Michael L. Ramsey, who was acting in both his private and professional capacities within the COUNTY OF BUTTE, STATE OF CALIFORNIA, as the Butte County District Attorney for all his acts and/or omissions in this matter, was a resident therein, and thereby comes under this courts  original jurisdiction.

2.) THE COUNTY OF BUTTE, was an incorporation or undefined fiction whom was present in the COUNTY OF BUTTE, STATE OF CALIFORNIA, and was acting in both its private and professional capacities for all its acts and/or omissions in this matter, and was resident therein, and thereby comes under this courts original jurisdiction.

3.) THE PEOPLE OF THE STATE OF CALIFORNIA, was an incorporation or undefined fiction whom was present in the COUNTY OF BUTTE, STATE OF CALIFORNIA, and was acting in both its private and professional capacities for all its acts and/or omissions in this matter, and was resident of the California State therein, and thereby comes under this courts original jurisdiction.

4.) The COURT OF APPEAL FOR THE STATE OF CALIFORNIA, THIRD APPELLATE DISTRICT is a unknown Agency, Agent, or State Actor working for the Corporate STATE OF CALIFORNIA capacity, as an ongoing enterprise with the COUNTY OF BUTTE CONSOLIDATED COURT SYSTEM, “Superior Court,” / “South Butte County Municipal Court” and was acting in both their private and professional capacities in this matter for all acts and/or omissions matter, and resided in the California State therein, and thereby comes under this courts original jurisdiction.
5.) Ms. Susan Sloan, a.k.a. SUSAN SLOAN, was a natural born person residing within the COUNTY OF BUTTE, STATE OF CALIFORNIA, and was acting in both her private and professional capacities in this matter for all acts and/or omissions in this matter, and was a resident therein, and thereby comes under this courts jurisdiction.

6.) John and Jane Does 1 through 100 were joinder parties to this matter by act and/or omission, and either natural born, fictitious, or corporate entities, corporations, organizations, state agents, state actor, state or federal or third party agencies and were acting in both their private and professional capacities in this matter, and were resident or had business within the COUNTY OF BUTTE, STATE OF CALIFORNIA in this matter, and thereby come under this courts original jurisdiction.

7.) All respondents are the alleged real party in interest. (They are in fact, unknown).

Your petitioner, Robert Lindsay; Cheney Jr. has been factually driven into indigency  and greatly damaged due to the illegal and unlawful acts and/or omissions by respondents in this matter initiated under color of law, under color of authority.  Thereby, a substantial claim at law is now established against respondent’s in this matter as I am in fact holder in due course over my own person and my son.

STATEMENT OF JURISDICTION


Jurisdiction of this Court lawfully sitting in term, to issue a lawful decision preventing a lower court from proceeding in excess of its jurisdiction arises under Article VI, Sections 1 and Section 4 of the Constitution for the state of California, (1849), to wit: 

Sec. 1, “The judicial power of this state shall be vested in a supreme court, in district courts, in county courts, and in justices of the peace.  The legislature may also establish such municipal and other inferior courts as may be deemed necessary.”

Sec. 4,“The supreme court shall have appellate jurisdiction in all cases where the matter in dispute exceeds two hundred dollars, when the legality of any tax, toll, or impost or municipal fine is in question, and in all criminal cases amounting to a felony on questions of law alone. And the said court, and each of the justices thereof, as well as all district and county judges, shall have power to issue writs of habeas corpus at the instance of any person held in actual custody.  They shall also have power to issue all other writs and process necessary to the exercise of their appellate jurisdiction, and shall be conservators of the peace throughout the state.”  People v. Applegate, 5 Cal. 295.

This court is of original jurisdiction, sitting at term, with full judicial powers, adjudicating issues law and fact in accordance with the organic laws, rights and privileges of a free people as secured by the Constitution for California 1849 and the Constitution for the United States (1787-1791) notwithstanding the flag(s) and adornments displayed within said court.  (Note:  All other laws cited hereto (e.g. codes, 14th amendment, etc...) are only submitted to this lawful tribunal with the caveat that they are submitted only as that section and/or “law” may be somewhat declaratory of the public law of this union state".

STATEMENT OF PROCEEDINGS AND SUPPORTING RECORD:

FEBRUARY 15, 1985
That on or about February 15, 1985, my son was intentionally, and maliciously stolen and/or kidnapped from me by one Ms. Susan Sloan at my home at 14955 Clearcut Lane in Forest Ranch, County of Butte, State of California.  Ms. Sloan had no license or privilege to so criminally abduct my son, Windsor Scott Cheney.  In the first instant, I called the authorities: both the Butte County Sheriff’s Department, and the Chico Police Department, both Departments corporate entities within the County of Butte, and demanded lawful redress in the form of the return of my son to me, his father; to which they both stated “get a lawyer” and refused either to take a report or to do any actions in returning my son to me.  [See Defendant’s Exhibit 092].

Because Ms. Sloan had irresponsibly and criminally left me with all the responsibilities  and obligations of the house and other contumacious engagements, being under the additional and unfair duress of the constant harassment and attacks of the Butte County District Attorney, Michael L. Ramsey, I could not properly address this issue and acts of fraud and criminality by the prosecution as I was legally crippled with no car, and just had started out in a job at the University of California at Chico.  I hired a lawyer named William Colligan of Chico, who told me “You cannot get your son back, she’d have to be a drug addict with a needle stuck in her arm.”  I was complete broad sided, and betrayed by the systematic organized crime syndicate of Butte County.


My son at this time was intentionally and criminally hidden from me, and I did not see him for approximately two (2) months until I received a summons to go to court upon this matter, from the County of Butte District Attorney, Michael L. Ramsey and to appear in “Family Court.”  I lawfully attended that unknown tribunal presided over by “Judge” Gilbert, who introduced himself as a judge.  I consistently and insistently demanded my son at this proceeding, which was a reasonable request as I had clean hands in this matter and as the crime had been done to me.  I was betrayed by this tribunal as my demands directly mandated by the common law as lawfully enumerated by the California Civil Code § 7004(a) demanded the return of my own son to me.  He ordered “arbitration” due to my demands in this court.


In “arbitration,” I also made the same demands to a female “arbitrator” and in returning to court; Mr. Gilbert stated “Mr. Cheney, have I got a deal for you,” which he ‘gave’ me “Joint Custody” (when under the law I had complete custody, and demanded as such).  This ‘deal’ was a lie, and an outright fraud.  It was in fact only an unconscionable contract verifying and enjoining Ms. Susan Sloan’s criminality for profit.


Several times, I have filed VERIFIED CRIMINAL COMPLAINT’s to the COUNTY OF BUTTE, Butte County Consolidated Court System, “Superior Court” and also the County of New York, State of New York court systems, and they have gone unanswered.  This is in direct violation of law, and a denial of substantive due process.


This sustained unlawful act and/or omission by the COUNTY OF BUTTE Court system does in fact, deny respondent’s in the first instance any jurisdiction as Nemo punitur pro alieno delecto.  “No one is to be punished for the crime or wrong of another.  Bouviers Law Dictionary, pg 38.  It is a fact, and very clear, that said respondent’s have unclean hands, and thereby, have no palpable claim under law, and have not established a claim upon which relief can be granted.


I sought out help or redress from the complete aegis of government and was ignored in violation of law.  Meanwhile the prosecution filed a fraudulent case against me on or about February 22, 1986 P3747 demanding Child Support and more money.  The prosecution conspired with the Butte County “Family Court” system, in overt violation of Article III of the Constitution for the state of California (1849) to wit: Section 1.  The powers of the government of the state of California shall be divided into three separate departments: the legislative, the executive and judicial; and no person charged with the exercise of powers properly belonging to one of these departments shall exercise any functions appertaining to either of the others, except in cases hereinafter expressly directed or permitted.”


The prosecution, unlawfully garnished my wages up until December of 1994  when due to a new supervisor, I lost my career at the university.  Then shortly thereafter, in May of 1995 I was almost killed in a heinous motorcycle accident to where a ¾ Ton truck ran a red light at 50MPH and broad sided me at an intersection light (the truck ran the red light—never hit his brakes.)  Directly after that, a black father, Robert Cumbuss, sought out my aid as his son had been brutally beaten and murdered in the Butte County Jail, (the Brady Dayton Cumbuss Jail murder), and my fathers rights group whom had helped several people before in all types of matters, aided this gentleman, as we publicly excoriated the Butte County public officials whom had continuously through their malfeasance allowed these illegal actions to lead up to this death.  This led to Sheriff Mick Grey resignation in disgrace, and marked me in Butte County for political persecution, which has gone unabated for the past four years.  Immediately after this debacle, I was unlawfully arrested at my home, without any warrant, for “Failure to Provide.”  (Alleged “prior” Case Number CR 25413). [SEE ATTACHMENT 01—U.S. Marshall Letter].

MARCH 10TH, 1996:
SOUTH BUTTE COUNTY MUNICIPAL COURT—After 10 years of having petitioners wages forcibly garnished, and my motorcycle accident, and spending approximately nine (9) months recuperating; I was unlawfully and forcibly arrested at my home without a warrant and imprisoned for a Penal Code §§ 270.

APRIL 29TH, 1996:
SOUTH BUTTE COUNTY MUNICIPAL COURT—Appearing in front of “Judge” Steven Howell, petitioner submitted a motion entitled: NOTICE OF DEFECTS IN PRESUMPTION OF FACTS; to which Mr. Howell stated on the record: “I have no jurisdiction in this matter.”  He then attempted to set another hearing date.  I then stopped the proceeding and demanded the court reporter read back his statement of ‘no jurisdiction.’  Both she and the “Judge” remained silent.  I then wrote the record, Judicially noting said Judge and noting the time and date, and verbally placed in the record viva voce, that he just stated “I have no jurisdiction in this matter.” [SEE ATTACHMENT 02—Howell stating No Jurisdiction].
APRIL 4TH, 1996
SOUTH BUTTE COUNTY MUNICIPAL COURT—A foreign “Judge” named Richard C. Cumming, was then presented to me, whom I did not know and was not a duly elected Judge of Butte County, in accordance with the Constitution for the State of California, Article VI.  I filed a kidnapping charge against Ms. Susan Sloan, citing California Penal Code § 277, and it was unlawfully refused by the court clerk and stamped “Received but not Filed.”  I then filed a charge against the Butte County District Attorney, citing Government Code § 1027.5, and that was also refused; being stamped: “Received but not Filed.”  I even filed a Writ of Prohibition to the Superior Court which was met with silence and ignored.  Everything I did was not accepted.  Clearly, this was a monumental conspiracy against a Father in protecting his Article I, Section 1 natural born rights to life, liberty and property.  I did an “Appearance without an Appearance” at this tribunal and my counsels of choice handed him a contract to sign simply stating he would abide by his oath of office, and the Constitution for the State of California, and the Constitution for the united States (1787-1791).  He refused to sign, and my counsels of choice immediate fired him on the record under CCP 170.1(a)(6)(C), for substantial cause.  A bailiff and two undercover officers came outside the court, on public property and forcibly dragged me back into court and across the bar, without me ever addressing the court, or no-one entering my name or responding to my lawful name on the record.  Petitioner then immediately arrested said “Judge” and remained silent.  In a fraudulent, sham; Star Chamber tribunal, said foreign arrested and recused “Judge” forced a perverse unlawful tribunal upon me, in insolent and direct contradistinction to law and procedure.  There were 43 government employees at this Misdemeanor hearing.  Said Judge found me guilty by outright fraud, and sentenced me to the maximum to which I refused and did not consent to, One year and Six months in the county Jail for the published California Penal Code §§ 270 and 166 alleged violations.  

APPROXIMATELY ONE MONTH LATER—The Deputy District Attorney whom prosecuted this fraud, Jack Schafer, made a motion to reduce, my time incarcerated by six months and by his own motion attempted to take off the Penal Code § 166(a)(4) violation to which I by written motion opposed as factually there was no jurisdiction in this matter, and my hand written motion was not addressed.  I was not brought into court, nor had any chance to defend myself; as they had placed me into solitary confinement due to the fact that I would not book.  I could have no pencil, no paper, no telephone calls, no law library.  I did a 63 day hunger strike (no food, only water and salt to protest these acts of war, and political and personal vendetta’s against me, implemented by the Butte County District Attorney Michael L. Ramsey, whom is well known for using his version of law for his own personal predilections.)  To stop my hunger strikes, the Butte County Sheriff Mick Grey put me on Sheriff’s Parole.


With five days left completion of that Sheriff’s Parole, they again came to my home and arrested me without a warrant, even again, though I vituperatively demanded one, and placed me into jail, citing no violations of law to me.  I again, vituperatively demanded to know why and demanded the underlying instrument or warrant that allowed this and was met with silence.  I then, again; to protest this act of war, and illegalities against me, underwent at 72 day hunger strike.  On or about day 65 of this hunger strike, Deputy District Attorney, Jack Schafer attempted to “make a deal” with me.  In this deal, he said that the prosecution would drop all charges, all child support obligations, both past and future; and let me go free—if ‘only’ I would abandon my son, not see him until he was 18, and allow the “new” father to adopt him.  [SEE ATTACHMENT 03—“The DEAL”]  As I had done no crime, and my son had been factually kidnapped from me; I flatly refused this extortion.  On day 72 they simply let me out of jail, and placed me again on Sheriff’s Parole, and then ‘graduated’ me from that parole with a certificate stating that I had “obeyed all laws.” CURRENT MATTER CM 010607

March 25, 1998
Petitioner received an incorrectly addressed envelope from Butte County Consolidated Courts.  I did not open it, but rather, in accordance with published California Code of Civil Procedure, §§ 418.10, 116.370 and CRC § 1234.  [SEE ATTACHMENT 04]  In overt violation of his own law, the “Judge” in this matter, William Raymond Patrick, refused to answer me in accordance with his own code just stated, but rather, unlawfully communicated ex parte with the prosecution, giving them more time, and immediately issuing a warrant for my arrest!

MAY 11, 1998
On or about May 11, 1998, an unidentified gentleman wearing civilian clothes, came to my home door, unannounced and uninvited, and identified himself to be Brad Rundt, a Butte County District Attorney II with the Butte County District Attorney’s office, attempting to arrest me without any warrant.  I demanded several times a warrant
, to which he continually replied:  “I don’t need any warrant.”    I vehemently disagreed with this fraud, stating him viva voce the constitutional law and mandates that he have a warrant, then shut the door and called Frederick Earl: Rusk, my neighbor. [SEE ATTACHMENT 05].  Mr. Rusk also demanded to see a warrant, and Brad Runt did not have one, at any time.

MAY 12, 1998
The very next day; we had a group telephone call at my home which was recorded by and with consent of all parties involved, and Mr. Rundt admitted in this session that he had knowledge that my son was kidnapped, that he agreed to the law we quoted to him over the phone and that “no court in the land would uphold it” and that he had a warrant that “complied with all the legal requirements of the Penal Code.”  I then gave him a fax number and demanded he fax it to me, in accordance with published Penal Code § 842.  He then did not send it [See Exhibit ], and stated that the warrant was at the Sheriff’s department.  He then stated that “even if it was defective, it would be forced upon [me].”  [SEE ATTACHMENT 06- Brad Transcript]


I then had Frederick Earl: Rusk investigate this “warrant.”  What he found was that the warrant had been “Recalled” and that the court had stated that there was “No Probable Cause.”  With that information I then, sent the district attorney additional demand to know the nature and cause of what he was attempting to do.

May 18, 1998
I DID NOT FLEE.  I did not become a “fugitive” at any time.  I had committed no crime.  I in fact, had my Counsel of Choice, Carl H. Andersen, file in the first instance of this matter, and lawfully serve: a timely Bill of Particulars, upon the office of the County of Butte District Attorney Michael L. Ramsey, demanding to know the nature and cause of the instant accusation against me, the venue, the jurisdiction, and the real party of interest.  To this, the Butte County District Attorney, maliciously, and with criminal intent to deprive me of substantive due process of law, and substantive redress, refused to answer my Bill of Particulars.  [SEE ATTACHMENT 07-BOP]  At no time during this matter has he complied with this simple and reasonable demand from me.  Their assertion from my lawful response to their fraud was to lie and charge that I fled my home the instant Mr. Brad Rundt “attempted to serve a warrant,” upon me, and that I was a fugitive.  On or about August of 1998, I could no longer support myself because of this insane, criminal duress of which nobody within the aegis of government would protect me from as a matter of law.  Thereby, not being able to pay rent, I went home to re-establish myself and heal (as I was still recovering from my motorcycle accident and my two hunger strikes).  I was totally destitute.

DECEMBER 30, 1999
Your Petitioner was arraigned on a one count fraudulent misdemeanor complaint No. CM 010607 alleging violation of California Penal Code section 270, to where the Butte County District attorney maliciously lied and specified it as a Felony, with no lawful supporting affidavits, verified criminal complaint, or crime done against the law.  Again, the Butte County District Attorney, et al; to support and unlawful organized crime and new form of slavery and debtors prisons for profit, invented and manufactured charges against me, in violation of law.  To support this outright fraud, the prosecutor, had your petitioner arraigned innumerable times in this matter in the Butte County Consolidated Court hearings from May 9, 2000, to October 31, 2000.  In the Municipal Court in an unidentified tribunal in the COUNTY OF BUTTE, with a gentleman named William Raymond Patrick, whom identified himself as a “duly elected Judge” which I found out later, he was not and recused him at law under a CCP § 170.1(a)(6)(C) motion and I later defaulted all his proceedings as he factually and lawfully is not a Judge in accordance with his filed paperwork, oath of office, and bond requirements.

MAY 8TH, 2000
I was unlawfully brought from the federal jurisdiction into the California jurisdiction, with no lawful documentation, and brought against my will and over my objections, to the Butte County Jail in Oroville, County of Butte, in the State of California.  I demanded to immediately be brought to the magistrate, and was denied.  I was forcibly beaten, with excessive force—leading to a sprained wrist that needed to be wrapped, and held hostage to give my finger prints, and a “Booking” picture, against my will and authority, and in direct, overt violation of the law.  I was then placed into solitary confinement, and denied all substantive due process of law.  I was denied seeing my counsels of choice, paper, pen, telephone calls, and just held in total isolation in which to ‘break me.’ [SEE ATTACHMENT 08—BCJ Admission]

MAY 9, 2000
Your petitioner was then brought to a secret unidentified tribunal, of which he had no knowledge or information as to what this tribunal was, presided over by Mr. William Raymond Patrick, whom identified himself as a “Judge.”  At this tribunal I was informed, that “Judge” Barbara Roberts had been recused by the District Attorney, without my knowledge or due process or redress.   I was not noticed of this, nor did I have any ability to be present at the hearing and to contest the matter.

MAY 23, 2000
I was then brought into the same tribunal with a different person whom identified himself to me as “Judge” Steven R. McNelis with no notice to me.  I asked him several times if he was in fact a “duly elected Judge” and he said he was. [SEE ATTACHMENT 09]  I asked this several times demanding he properly identify himself, and he refused and affirmed he was a “Judge” at each and every time I demanded the truth..  He then fraudulently violated my rights and “arraigned” me, and allowed a man named Ross Pack to give false testimony.  Mr. McNelis denied me due process of law, and did not mention that there was no probable cause for my arrest, that I was in an improper venue, or kidnapped illegally, even though this was prima facia evidence and lawful requirements to this proceeding; to which being denigrated to a point that was so outrageous to where I had to recuse Mr. McNelis viva voce for good cause , and did not engage this judge in accordance with the tantamount stipulation doctrine, and recused him for cause, to which he lied and stated: “I can’t do that.” [SEE ATTACHMENT 10]  This was a direct violation of his law in accordance with CCP § 170.3(c) 5.


Later, my counsels found NO supporting or lawful documentation for said “Judge” McNelis, and I formally upon that finding, made written motion for a CCP 170.1(a)(6)(C) disqualification, to which was resisted, but later defaulted upon. 

SEPTEMBER 21, 2000
Now “Retired ‘Judge’” McNelis, arrogantly returned and refused to let me speak in this matter so that I could disqualify him and refuse him, saying he wanted to get a few things done first, and then; “He would let me say anything I had to say.” [SEE ATTACHMENT 11—McNelis promises let me speak in hearing.] He maliciously allowed both the Butte County District Attorney to fraudulently Amend his complaint in direct violation of law, (again for the third, fourth or fifth time); without prior notice to me.  He then nepotistically allowed the Butte County Counsel, Mr. Robert Mackenzie, (the brother to Sheriff Scott Mackenzie, and of the first affinity) to quash my Subpoena Duces Tecum against the Sheriff of Butte County, Sheriff Scott MacKenzie, a violation of separation of powers under Article III of the Constitution for the state of California, 1849 as the Sheriff of Butte County must be a Judicial officer.  When Mr. McNelis completed his treason against me, he ‘allowed’ me to speak.  I then asked him: “Are you a duly elected Judge?”  He then got frightened, babbled a few phrases at his bench, and sprinted out of the court as he said them, a clear violation of my rights as I stated on the record that “You are recused…I DO NOT ACCEPT YOU!!!”  This last sequence in the court was criminally, and intentionally not placed into the record—as the court transcriptionist intentionally conspired with the court and district attorney to stop me by any criminal act or omission, as no one is stopping this organized crime syndicate clothed under color of law, under color of authority of the Butte County Consolidated Courts. [SEE ATTACHMENT 12—Omission and 13—DHB Affidavit].

September 25, 2000
The court did maliciously, and without probable cause, without jurisdiction and to the detriment and direct damage of your Appellant, Robert Lindsay; Cheney Jr., did place me needlessly and unlawfully into legal jeopardy and did force me to “trial” using a “jury” that in fact was not the middle part of the community, and that was specially hand-picked—one with an agenda against me.  In fact, they did attempt to force the judge I recused in this matter, William Raymond Patrick, and did force him upon me, to my direct and instant opposition.  I was forcibly kept in prison, willfully and intentionally to prevent me from properly defending myself, and did in fact, spend excess of time falsely imprisoned before trial in which to assist both the courts and the District Attorney in their Star Chamber and witch hunt, fraud of a trial in which to only find my guilt.  This pretended and outright fraud was a miscarriage of justice, and a direct act of war and a treason to me and the people of the state of California.

September 28, 2000
Said jury finally, on or about September 28, 2000, did find me guilty, with no evidence, and in direct violation of law.

October 31, 2000
I did continually fight this injustice, and on October 31, 2000; said disqualified “Judge” Gerald Hermansen did attempt to force an officer of the court upon me, a “Public Defender” whom I did not know, and refused and continually refused in the first instance, and onward.  Mr. Hermansen did yell “I’m thinking about releasing you today!”  After which he did release me, without my consent or agreement or signature.  I was just released from Jail, with no signature.

November 02, 2000  I was asked to fraudulently report and volunteer to “parole” which I refused.    I had no idea what this was about so I did and demanded a court order from one Mr. Mills that lawfully authorized this “parole.”  He did in fact state that there was no court order.  I told him that I wanted to return home to New York, to which he stated that after I got a CDC number, I would not be able to do that—to which I again stated and demanded a court order as I would not volunteer or consent to parole.  He then asked for me to call in a week to which I demanded that he have a court order.  When I called that next week, the duty officer said that there was no court order and asked again to call back in a week, to which I demanded a court order.

November 17, 2000  I did go to the County Court in which to seek out a court order and to start my appeal.  Court clerks refused to give me all of the file, saying the bulk of it was in the Chico Courthouse, where the court clerk had it.  I did go to the Court and a telephone call from one “Mr. Torres” met me there from the Chico Parole office, whom “commanded” me to go to parole that day.  I asked him if he had a lawful court order, to which he refused to answer, stating that I ‘had’ to go to parole today.  He then showed up at the court with an officer and again “commanded” me to go to parole.  My counsel and legal runner Dan H. Bailey was there with me, and we demanded that he produce a court order showing his authority.  He refused to produce any and factually did not.  I then went with Dan H. Bailey to the parole office with a tape recorder to confront this issue and did meet with one Tim Torres, who said I had to book, to which I again demanded a lawful court order which was reasonable that he produce.  He vacillated, said he did not have it.  So I demanded to see his supervisor.  One Ms. Katherine Haskins appeared who identified herself as the supervisor of Butte County Parole office for the California Department of Corrections and demanded I book.  I asked “what would happen if I refused?” Where she said: “I’ll take that as a no.” and four or five armed men jumped out from behind the door, and forcibly grabbed me and dragged me into their corridor and stole my tape recorder and took the tape out of it, then handcuffed me, and arrested me.  I then was forced to book and did not agree to the booking, which was done against my consent and continued objections, and I did place NON-ASSUMPSIT upon the contract proving that there was no promise and no contract.  They then released me, to where I had to run back to a friends home which took me approximately one hour.  Upon getting there, I found out that parole was up at 6190 Skyway where they were attempting to arrest me, which proves that they were in conspiracy with contemnor respondent courts, and the prosecution; and were in fact were acting unlawfully, with bad faith, to both the law and my substantive common law, natural born, and/or civil rights.

January 15, 2001
I did receive from the Central California Appellate Program (CCAP) George L. Bond, Executive Director a demand that I must fill out the attached form(s) to obtain an attorney.  As I already had notified the court that I was In Propria Persona, Sui Juris, I refused to contract to any ABA and CBA licensed “attorney.”

February 21, 2001
The Court of Appeal for the Third Appellate District (Third Appellate District Court) did send me a memorandum stating that my request for time extension was “premature” even though I had been kept in the dark and not noticed of either the status of the case, nor the timelines status of which I constantly demanded.

March 02, 2001
My record on appeal had been filed and assigned case number C037374 noting Butte County No. CM 010607.   Signed by the Clerk Administrator DEENA C. TRUJILLO and by G. Emero Deputy Clerk.

March 15, 2001
I did receive an unlawful denial on my 205 page Habeas Corpus (C 03774 Filed in Third District Court of Appeal on Mar 9, 2001) and did not  respond with a statement of decision which I demanded in order to show me findings of facts and conclusions of law or other factual determinations which I demanded in writing under CCP § 631 and PC 1124.

March 14, 2001
I did receive a denial for my petition of Mandamus (C 037749 Filed in the Third District Court of Appeal on May 9, 2001) which again unlawfully did not respond with a statement of decision which I demanded in order to show me findings of facts and conclusions of law or other factual determinations which I demanded in writing under CCP § 631 and PC 1124.

March 22th, 2001
I did receive a letter from the CCAP Gary Evan McCurdy demanding and extort that I must redundantly send again a written statement that was already repeatedly in the record in order for me to send me the transcripts which were being illegally withheld from me by the CCAP against my continued protestations.  He in direct violation of law stated that Wilbur Street my counsel of choice could not call him and he attempted to coerce me to retain an “attorney” even though he correctly addressed the fact that I was proceeding in propria persona.

March 22nd, 2001
Mr. McCurdy did attempt a second time to coerce me to obtain a “licensed attorney” who would never win this case nor address palpable issues of law in this matter.  He then lied and said that my notice of appeal was defective, and  that I lost my notice of appeal.  (However; factually, I did win—and the Appeal was accepted.) which clearly shows the incompetence of the CCAP and “licensed attorneys”.

May 5th, 2001
I did receive in response to my judicial notice and injunctive relief a denial (referenced case number C 037374 Filed in the Third District Court of Appeals April 26, 2001) signed by SCOTLAND P.J. which also stated that without contract or lawful authority the court authorized the CCAP to receive the “record”; and they insolently again did not respond with a statement of decision which I demanded in order to show me findings of facts and conclusions of law or other factual determinations which I demanded in writing under CCP § 631 and PC 1124.

June 13, 2001
I did receive a denial for my petition of writ of Mandate (C 038347 Filed in the Third District Court of Appeal on May 31, 2001) by DAVIS, Acting P.J. unlawfully stating that “There is an adequate remedy by appeal.”   They again unlawfully did not respond with a statement of decision which I demanded in order to show me findings of facts and conclusions of law or other factual determinations which I demanded in writing under CCP § 631 and PC 1124.

June 18  2001
I did then file a timely formal Mandamus to the Third Appellate Court, demanding a finding of fact and conclusion of law in accordance with PC 1124 and CCP 632 and it was unjustly denied with no comment or formal response to inform me of the nature and cause of this errant and unjust decision. They again unlawfully did not respond with a statement of decision which I demanded in order to show me findings of facts and conclusions of law or other factual determinations which I demanded in writing under CCP § 631 and PC 1124.  [SEE ATTACHMENT 14—Mandamus to Third Appellate Court of Appeal,  No. CO 38347]

July 31, 2001
I received a notice from the Third Appellate Court (Filed July 26, 2001 in the Court of Appeal-Third District)  [SEE ATTACHMENT  15] by one “Scotland P.J.”  stated that they wanted my copy of my transcripts…on order to ‘correct’ them.  This directly controverted their last DENIAL against me, [SEE ATTACHMENT 16 above—my  Mandamus submitted CO 38347 DENIAL] which they denied my palpable formal  supplications to correct this problem.  These schizophrenic oxymoronic actions calls into severe question the Third Appellate court’s ability to justly, unbiased and empirically to adjudicate this issue.  Clearly, the courts, are in as Butte County District Attorney Brad Rundt openly admitted to me, protecting themselves: “Where do you go?” he insolently asked over and over. [SEE ATTACHMENT  17]

August YY, 2001
I did file a DEMAND for DISQUALIFICATION of California Supreme Court Chief Presiding Judge Ronald M. George for good cause, citing the plethora of biased and unjust acts and/or omissions he overtly conspired to commit against me.  Said Disqualification was also sent to the California Judicial Council and also the California Council on Judicial Performance, as well as notice to all concerned parties in this matter.  (This letter demands that corrected record is completed and returned by August 15, 2001.) [STILL PENDING]

August 02, 2001
I did receive a letter from Dawn Darling, Enforcement Coordinator in regards to Mr. Birdseye (CSR 10923)  stating that pages 79 through 93 were defective and “erroneously left in the transcript” as I had noted in my Mandamus’s which were unlawfully denied by the Third Appellate Court of Appeals, but were a concern to her.  She overtly lies and states that I did not demand full copies of the transcript and states that “Opening statements are not to be transcripted as part of the oral proceedings unless they are specified in the notice to the clerk” which was factually done by me, and noticed to the clerk. 


It is a fact, that in direct and overt violation of law, that I cannot trust the malignant and diseased courts who willfully do not act nor follow the concise rule of law, thereby, I decline to be imprisoned as a “parole absconder” as I will openly challenge ALL the criminal and unlawful acts and/or omissions of respondent’s in this matter brought against me. I demand a redress of grievances in the first instance as a matter of law.  

1.) I have done no crime.

2.) I was not, nor ever have been a fugitive.

3.) I am not now a “parole absconder.”

4.) Respondent’s are acting unlawfully, only using their positions of authority as a means to steal children, kidnap people into slavery, to re-establish debtors prisons, and to commit crime for profit, all in direct violation of their oath of office, and the concise rule of law.
5.) They have unlawfully used extrajudicial and undefined tribunals in which to prosecute me to the point that a gross miscarriage of justice has occurred in this matter.
NO INCORPORATION OF PROCEEDINGS:

All the proceedings at the preliminary hearing were transcribed by several official court reporters, to whom consistently made unlawful, cogent, and egregious errors and omissions in the transcripts in which to paint a false light of the “proceedings” in which to enjoin with the Butte County District Attorney and the Judges to both aid in his malicious and vindictive prosecution of your petitioner, and to protect all state actors in their acts and/or omissions they proactively and maliciously applied against me in violation of law.  The transcripts are entered into this record to prove these acts and/or omission crimes against me, and are not the whole truth; and I also include my Exhibits and also all my pleading’s and/or motions I lawfully submitted to the Superior Court of Butte County in order to prove both the prosecution and Judge’s (and court reporters) reprehensible and unlawful acts and/or omissions in this matter, and to prove the facts by witnessing affidavits and petitioners exhibits.  At all times, in all tribunals and proceedings, I appeared by special appearance only

CCP § 1916—Judicial Record—Impeachment—Manner of Impeaching a record.  Any Judicial record may be impeached by evidence of a want of Jurisdiction in the Court Judicial Officer, Collusion between the parties, or fraud in the party offering the record, in respect to the proceeding.


On or about December 29, 1999 I was kidnapped at my home at 51-15 43rd avenue in Woodside, Queens County, in the Great Empire state of New York, and forcibly, without warrant, without supporting affidavits, without verification or lawful submission at law of any lawful supporting documents by the prosecution, was falsely imprisoned, maliciously prosecuted, and kept imprisoned as my own counsel, in Propria Persona Sui Juris, and denied access to pen and paper, law library, and especially my counsels of choice; and all due process of law intentionally; as a conspired program to deny me my rights and prohibit me from properly defending myself at law.


Petitioner was “arraigned” in an unknown tribunal on May 23, 2000 by one Steven R. McNelis, a person whom identified himself to me on the record as being a “duly elected Judge” and whom overtly, and maliciously lied in that claim.  I then in the first instance, by viva voce motion, as Mr. McNelis was acting in bad faith and with no good faith to your petitioner, I did lawfully disqualify him under a CCP § 170.1(a)(6)(C) motion.  He lied and ignored this at law motion, and said “I can’t do that.”  Which under the law and by his Judicial Canon’s, he must.

UNLAWFUL INFORMATION FILED


On May 23, 2000, the prosecution, in the name of the PEOPLE OF THE STATE OF CALIFORNIA manufactured a charge by having Mr. Ross Pack (a man whom I don’t know nor have ever met) working for the Butte County District Attorney, testified and openly lied to place a false in this secret unknown tribunal to me, did ‘testify’ to ROBERT LINDSAY CHENEY JR. (et al) allegedly committing a crime, having no factual knowledge of any legal crime having occurred and using hearsay upon hearsay, Mr. Pack did conspire to go along with this open fraud over my objections, invented by his employer, for profit.  Your petitioner, demanded a at law tribunal, and also demanded the Bill of Particular to which he lawfully filed in the first instance that would inform him of the nature and cause of the instant accusation to be filed with him so that he could be informed of this invention of the prosecution, and properly defend himself.  No Butte County employee or agent or state actor or agency, every complied with reason or the simple requirement of the law and answered the Bill of Particulars as mandated by their oath of office, and a sanguine requirement and mandate of the Constitution of the state of California, (1849).

ALL REQUESTS FOR LAWFUL RELIEF OR REDRESS DENIED TO PETITIONER


On July 6, 2000 in Department B08 of respondent court, Mr. William Raymond Patrick falsely acting as “Judge”, petitioner moved for a Motion to Dismiss, which was ‘continued’ by the courts own fraud, unknown to the petitioner, and on July 18, 2000, the motion was calendared to be heard.  At that hearing, Petitioner was threatened with immediate trial, even though no petitioners motions were heard; the petitioners Bill of Particulars was never responded to by the prosecution, informing your petitioner of the nature and cause of the instant accusation against him; and no motions were heard at all which would factually have dismissed this matter at any point.  Court then forced your petitioner to trial on the 19th, only to ignore the motion for dismissal, and to pretend it gained jurisdiction by forcing me to ask for the trial to be set ahead, when in fact, I wanted no trial at all, nor to be placed into any jeopardy.  The motion for dismissal was never heard by any lawful judge.


Your petitioner on August 16th, 2000, moved for a motion for dismissal under California Penal Code § 991 (e) to wit: “A second [probable cause] dismissal pursuant to this section is a bar to any other prosecution for the same offense.”  With substantial facts of both the prosecution and Judicial malicious crimes against me in this matter, said unknown and unidentified tribunal ignored these lawful motions, in direct, overt violation of law, a direct an reprehensible contempt for the laws of a free and just people, in accordance and under the protections and alignment with the majesty of the Constitution for the state of California (1849) under the protection of Almighty God.

GROUNDS


This petition for peremptory Writ of Mandate is based on an unlawful ruling, and fraud inflicted against me in an undefined rogue tribunal(s), which are operating in abject contradistinction of law, the facts, and reason.  On or about October 31, 2000; this “Superior Court” upon its own motion, released me from prison, and “sentenced” me for two Penal Code §270 violations, and then allegedly ‘ordered’ me to the “Chico Parole Office,” located at 1370 Ridgewood Drive, Suite #114, in Chico California on November 2, 2000, which petitioner complied with under protest.  Respondent tribunal “trial” and all decisions should be struck down as a matter of law and as of a matter of right nullified void in ab initio as they have obeyed no law in accordance with the Constitution for the state of California (1849); and by the fact that both the prosecution, and all person’s and state actors have criminally conspired in this matter, for a profit based industry based on U.S.C. Title 42, §§ 602, et seq., 656, et seq., and 666 et seq. “Title IV-D” “Welfare Enumeration” schemes that involve criminally destroying the “Non-Custodial” parent (usually the Father such as myself).  “Jura sanguinis nullo jure civili dirimi possunt.  “The right of blood and kindred cannot be destroyed by any civil law.”  Dig 50, 17, 9, Bacon’s Max. Reg. 11.

ALL PARTIES NEVER PROPERLY JOINED


The parties directly involved and affected in this matter have never been properly admitted, nor addressed by this court, even though your petitioner has continuously supplicated to know the nature and cause of this matter, the venue, the jurisdiction and the real party in interest.  Your petitioner in fact motioned the above mentioned tribunal to adhere to its own Published California Penal Code, which it refused to do.  Your petitioner whom at all times lawfully and properly identified himself as Robert Lindsay; Cheney Jr. (only in that spelling and capitalization) was arrogantly refused by both the court and the prosecution from identifying the real Defendant in this matter.  Your petitioner demanded proper spoken forms as enumerated in the Judges Trial Benchbook, § 1.26 and was insolently refused.  Your petitioner placed a Motion under Penal Code §§ 953, 981, and CCP 474; and was insolently denied.  Petitioner went so far as to join this matter under CCP § 389 and it was met with silence and not address by this unknown tribunal.  This is an arrogant and insolent violation of Substantive Due Process of law as secured by Amendment the Fifth, under the Constitution for the united States, 1787-1791, and also Article I, Section 8 of the Constitution for the state of California (1849):


“No person shall be held to answer for a capital or otherwise infamous crime (except in cases of impeachment, and in cases of militia when in actual service, and the land and naval forces in time of war, or which this state may keep with the consent of Congress in time of peace and in cases of petit larceny under the regulation of the legislature,) unless on presentment or indictment of a grand jury; and in any trial in any court whatever, the party accused shall be allowed to appear and defend in person and with counsel, as in civil actions.  No persons shall be subject to be twice put in jeopardy for the same offense; nor shall he be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use without just compensation.”

Petitioner as a New York State Citizen and unlawfully kidnapped thereby; is factually not within the jurisdiction of said court, and thereby this fraudulent matter taken by force of arms against your petitioner, is in fact null and void, under an unconstitutional published California Penal Code § 270 and unlawful in the first instance by continuous acts of fraud, treason and outright war against your petitioner and thereby is subject to instant dismissal at the appellate courts discretion, see Cooper v Superior Court (1981) 118 CA3d 499, 502, n1, 173 CR 520, 521 n1.

NO PRIOR WRITS OF MANDAMUS SUBMITTED TO THIS COURT, 


No other petition of Writ of Mandamus has been submitted by your petitioner to this court as he has been maliciously, and criminally forced into prison for 280 days before lawful trial and intentionally kept in solitary isolation and criminal confinement in the Butte County Jail in order to prohibit him from properly defending himself, or winning his matter, in violation of the published California Penal Code §§ 681 and 688!  Appellant  did in fact spend 450 credited days falsely incarcerated, excessively exceeding sentencing, and court discretion.

§ 681
Punishment; imposition only upon legal conviction

“No person punishable but on legal conviction.  No person can be punished for a pubic offense except upon a legal conviction in a Court having jurisdiction thereof.”

§ 688 Unnecessary restraint

“No person charged with a public offense may be subjected, before conviction to any more restraint than is necessary for his detention to answer the charge.”

· Quotiens dubia interpretatio libertatis est, secundum libertatem respondendum erit.  “Whenever there is a doubt between liberty and slavery, the decision must be in favor of liberty.  Dig. 50, 17, 20.

NO OTHER ADEQUATE REMEDY AT LAW


Your petitioner has no other plain, speedy, or adequate remedy at law.  No appeal lies from the order of the respondent court denying petitioner’s motion to set aside counts two and three of the pending information.  By law, a person ‘extradited’ of which the prosecution claims, has immunity from additional counts accruing from the asylum state’s point of extradition, of which was only one California Penal Code § 270 count as of December 28, 1999:

“That right as we understand it, is that he shall be tried only for the offence with which he is charged in the extradition proceedings, and for which was delivered up, and that if not tried for that, or after trial and acquittal, he shall have a reasonable time to leave the country before he is arrested upon the charge of any other crime committed previous to his extradition.”

[United States v. Rauscher, 199 U.S. 407, 7 S.Ct. 234, 30 L.Ed. 425 (1886), see also Ahad v. United Arab Emerits (Citations Omitted)]

Petitioner has factually, been kidnapped upon a lie committed by the Butte County District Attorney’s office, Michael L. Ramsey, et al; for both a personal and political vendetta, and has factually manufactured this crime against your petitioner using Penal Code § 270 and/or § 166(a)(4) for a purpose not intended by law; nor the State Legislature, nor by the PEOPLE OF THE STATE OF CALIFORNIA.  The prosecution, is maliciously at this time attempting to fraudulently push your petitioner into additional jeopardy in yet another civil matter, and did attempt to ‘serve’ your petitioner on the hearing of October 26th, 2000 in open court when the petitioner was still falsely incarcerated in the Butte County Jail as a prisoner in insolent violation and direct arrogance to your petitioner’s constitutional and clearly defined and understood stare decisis case law extradition decisions.  This is overt abrogation to law under extradition:

“Until an extradited person has had reasonable time in which to return to the state from which he was brought, he is privileged from the service of civil process.  Murray . Wilcox, 122 Iowa 188, 97 N.W. 1087 (1904); Compton Ault & Co. v. Wilder, 40 Ohio St. 130 (1883)…especially where extradition was procured by connivance or in bad faith…Where one who was brought here on extradition, is admitted to bail and returns to his home state, he is exempt here from civil process…Murray v. Wilcox supra.”

[Williams v. Bacon, 10 Wend. 638 (N.Y. 1834)]

I have been denied this substantive right at law by contemnor respondent’s in this matter in overt violation of law.

JUDICIAL NOTICE OF MAXIM’S OF LAW VIOLATED BY RESPONDENTS:

· Jus et fradem numquam cohabitant.  “Right and fraud never go together. 

· Nul ne doit s’enrichir aux depens des autres.  “No one ought to enrich himself at the expense of others.”

· Nul prendra advantage de son tort demesne.  “No one shall take advantage of his own  wrong.”

· Jus ex injuria non oritur.  “A right cannot arise from a wrong.”  4 Bin 639.

· Qui male agit, odit lucem.  “He who acts badly, hates the light. 7 Co. 66.

· Lex semper dabit remedium.  “The law always gives a remedy.”  3 Bouv. Inst. n. 2411.

· Iinquum, nemini facit injuriam.  “The law never works an injury, or does him a wrong.  Jenk. Cent. 22.

· Melius est recurrere quam malo currere.  “It is better to recede than to proceed in evil.”  4 Inst. 176.

· Nemo admittendus est inhabilitare seipsum.  “No one is allowed to incapacitate himself.”  Jenk. Cent. 40. 

· Nemo Cogitur rem suam vendere, etiam justo pretio.  “No one is bound to sell his property, even for a just price.”  Sed vide Eminent Domain. 2 Inst. 66.

· Nulli enim res sua servit jure servitutis.  “No one can have a servitude over his own property.”  Dig 8, 2, 26; 17 Mass. 443; 2 Bov. Inst. n. 1600.

· Nemo ex suo delecto melioroem suam conditionem facere potest.  “No one can improve his condition by a crime.”  Dig.  50, 17, 137..

· Nemo de domo sua extrahi debet.  “A citizen cannot be taken by force from his house to be conducted before a judge or to prison.  Dig. 50, 17.  

· Quod initio vitiosum est, non potest tractu temporis convalescere.  “Time cannot render valid an act void in its origin.”  Dig. 50, 17, 29.

· Quod per recordum probatum, non debet esse negatum.  “What is proved by the record, ought not to be denied.”  Bouviers Law Dictionary, 1856, pg. 62.

· Ubi non est condendi auctorias ibi non est parendi necessitas.  “Where there is no authority to enforce, there is no authority to obey.”  Dav. 69..

· Officia magistrates non debent esse venalia.  “The offices of magistrates ought not to be sold.”  Col.Litt. 234.

· Once a fraud, always a fraud.  13 Vin. Ab. 539.

· Paena ad paucos, metus ad omnes perveniat.  “A punishment inflicted on a few, causes a dread to all.”  22 Vin. Ab. 550.

· Potestas stricte interpretatur.  “Power ought to be strictly interpreted.”  Bouvier’s Law Dictionary, 1856, pg. 52.

· Quae contra ratioonem juris introducta sunt, non debent trahi in consequentiam.  “Things introduced contrary to the reason of the law, ought not to be drawn into precedents.”  12 Co. 75.

PRAYER FOR RELIEF

1. A peremptory writ of mandamus to be immediately issued against respondent’s and the Butte County Consolidated Courts “Superior Court”, and the COURT OF APPEAL OF THE STATE OF CALIFORNIA THIRD APPELLATE DISTRICT;  mandating the respondent court(s), to provide me with a word-for-word transcript of the “trial” in accordance with law on the dates of September 25, 2000 to September 28, 2000, and of  the sentencing date of October 31, 2000 in accordance with law.  (I demand the truth).

2. To mandate the COUNTY OF BUTTE Consolidated Courts, “Superior Court” to remit to me and the COURT OF APPEAL OF THE STATE OF CALIFORNIA THIRD APPELLATE DISTRICT all 123 items of formal evidence I supplied to that court in good faith and in accordance with law, including Exhibit 150, a cassette tape I submitted in open court as evidence of County of Butte District Attorney Investigator II Brad Rundt recorded telephone call of May 12, 1998.
3. To lawfully mandate the COUNTY OF BUTTE Consolidated Courts, “Superior Court” to remit to me and submit to the COURT OF APPEAL OF THE STATE OF CALIFORNIA THIRD APPELLATE DISTRICT as part of the lawful record all my motions and pleadings written and carefully filed and lawfully served upon all parties on case number CM 010607 BUT NEVER FACTUALLY ADDRESSED IN DIRECT VIOATION OF LAW.  [SEE ATTACHMENT 18—Notice that I do not remove all my filings and pleadings from the record]
4. To issue an immediate prohibition (or injunction) against the “parole” conditions unlawfully filed against me by said lower Butte County “Superior Court” until I exhaust my State remedies appeal in the California, and in United States court systems.
5. Allow me to return to my native homeland the Empire State of New York, unfettered so that I may take this miscarriage of justice and fight it up through the higher courts and take the Published California Penal Code § 270 and/or § 166(a)(4) and challenge their constitutionality at law and to seek redress of grievances.

6. To prohibit the Butte County District Attorney from any further acts, or omissions, prosecutions, or any contact in any way shape or form with petitioner—to place a permanent restraining order against his criminal activities via “IN THE BEST INTERESTS OF THE CHILD” and protect your petitioner from his vindictive acts and malicious prosecutions.  Said respondent’ District Attorney in fact has a felony Verified Criminal Complaint to which Respondent court is overtly in collusion and protecting said District Attorney from lawfully answering at law his criminal acts and/or omissions done in overt violation to the concise rule of law.

7. To bar said District Attorney from future prosecutions against me in accordance with PC § 991(e).

8. To stop the COURT OF APPEAL OF THE STATE OF CALIFORNIA THIRD APPELLATE DISTRICT from denying me any further extensions of time, and to allow me reasonable extensions of time until I am ready to submit my Brief, when I have all transcripts, motions, pleadings and the complete record and all the evidence, (which they have been maliciously withholding from me) submitted to said court, so I may then use that record to overturn and expunge my “conviction” on cases CM 010607 and CR 25413.
9. That petitioner be granted such other and further relief as may be appropriate and just by this judicial powers court.

DATED:
August 10th, 2001

SEAL:
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Robert Lindsay; Cheney Jr.  --  AT LAW








In Propria Persona, Sui Juris








Fifteenth Judicial District








6190 Skyway








Paradise, California







RESERVING ALL RIGHTS, GIVING UP NONE

Robert Lindsay; Cheney Jr.

Fifteenth Judicial District

6190 Skyway

Paradise, California

(530) 877-1265

In Propria Persona, Sui Juris

SUPREME COURT OF CALIFORNIA

DIVISION ____________

___________  TERM

Robert Lindsay; Cheney Jr.,



]









]
CASE No. CM 010607



Petitioner,




]









]


Against





]
EMERGENCY 

Superior Court, State of California, 

]
ALTERNATIVE WRIT OF 

County of Butte





]
MANDAMUS








]
MEMORANDUM OF POINTS 



Respondent




]
AND AUTHORITIES









]
IN SUPPORT OF OBTAINING

THE PEOPLE OF THE STATE OF CALIFORNIA,

]
CORRECT TRANSCRIPTS,

By their attorney, Michael L. Ramsey, 

]
RECORDS, AND EVIDENCE

District Attorney for the COUNTY OF BUTTE

]









]



Real Party in Interest


]









]

COUNTY OF BUTTE, by their attorney, 

]

Michael L. Ramsey, District Attorney for 

]

the COUNTY OF BUTTE, Ms. Susan Sloan, a.k.a. 
]

fiction “SUSAN SLOAN”




]









]



Real Party in Interest


]









]

IN THE COURT OF APPEAL OF THE STATE OF

]

CALIFORNIA THIRD APPELLATE DISTRICT


]



RESPONDENT




]

________________________________________________]
MEMORANDUM OF POINTS AND AUTHORITIES

“Mandate will be granted when petitioner is a citizen who is merely seeking the enforcement of the law.”  (McDonals vs. Stockton Metropolitan Transit District.  (1973) 63 Cal.App. 3d 436, 440, 111 Cal.Rptr. 637). 

MANDAMUS
Lat.  “We Command.”  This is the name of a writ (formally a high prerogative writ) which issues from a court of superior jurisdiction, and is directed to a private or municipal corporation, or any of its officers, or to an executive, administrative or judicial officer, or to an inferior court, commanding the performance of a particular act therein specified and belonging to his or their public, official or ministerial duty, or directing the restoration of the complainant to rights or privileges of which he has been illegally deprived.  A writ issuing from a court of competent jurisdiction, commanding an inferior tribunal, board, corporation, or person to perform a purely ministerial duty imposed by law.  Nebel v. Nebel, 241 N.C. 491, 85 S.E. 2d 876, 882.  Extraordinary writ which lies to compel performance of ministerial act or mandatory duty where there is a clear legal right in plaintiff, a corresponding duty in defendant, and a want of any other appropriate and adequate remedy.  Cohen v. Ford, 19 Pa.Cmmwlth. 417, 339 A.2 175, 177.

[Black’s Law Dictionary, Sixth Edition, © 1990, West Publishing Co., St. Paul Minn.p. 961.]

PROHIBITION.  Inhibition; interdiction.  Albott v. Casualty Co., 74 Md. 545, 22 A. 395, 13 L.R.A. 584.



In Practice.  The name of a writ issue by a superior court, directed to the judge and parties of a suit in an inferior court, commanding them to cease from the prosecution of the same, upon suggestion that the cause originally, or some collateral matter arising therein, does not belong to that jurisdiction, but to the cognizance of some other court.  3 Bl.Comm. 112; Alexander v. Crollott, 199 U.S. 580, 26 S.Ct. 161, 50 L.Ed. 317.  It is only issued in cases of extreme necessity where the grievance cannot be redressed by ordinary proceedings at law, or in equity, or by appeal.  Niagara Falls Power Co. v. Halpin, 45 N.Y.S.2d  421, 424, 181 Misc. 13; State ex rel. Levy v. Savord, 143 Ohio St. 451, 55 N.E. 2d 735, 736.



An extraordinary writ, issue by a superior court to an inferior court to prevent the latter from exceeding its jurisdiction either by prohibition it from assuming jurisdiction in a matter over which it has no control, or form going to beyond its legitimate powers in a matter of which it has jurisdiction.  State v. Medler, 19 N.M. 252, 142 P. 376, 377.  An extraordinary judicial writ issuing out of a court of superior jurisdiction, directed to an inferior court or tribunal exercising judicial powers for the purpose of preventing the inferior tribunal from usurping a jurisdiction with which it is not lawfully vested, State v. Stanfield, 11 Okl.Cr. 147, 143 P. 519, 522; from assuming or exercising jurisdiction over matters beyond its cognizance, Jackson v. Calhoun, 156 Ga. 756, 120 S.E. 114, 115; or from exceeding its jurisdiction in matters of which it has cognizance.  Jackson v. Calhoun, 156, Ga. 756, 120 S.E. 114, 115.



The writ of prohibition is the counterpart of the writ of mandate.  It arrests the proceedings of any tribunal, corporation, board or person, when such proceedings are without or in excess of the jurisdiction of such tribunal, corporation, boards or person.  Code Civ. Proc.Cal. § 1102.  State v. Packard, 32 N.D. 301, 155 N.W. 666, 667.  Johnston v. Hunter, 50 W.Va. 52, 40 S.E. 448.  State v. Evans, 88 Wis. 255, 60 N.W. 433.



Prohibition, may, where the action sought to be prohibited is judicial in its nature, be exercised against public officers.  State ex rel. United States Fidelity & Guaranty Co. v. Harty, 276 Mo. 583, 208 S.W. 835, 838.

[ Blacks Law Dictionary, West Publishing Co. 1968, ©1891 &etc; “Revised Fourth Edition” p. 1377]

A writ of mandate is proper where the court’s discretion can be exercised in only one way (Hurtado vs. Superior Court (1974) 11 Cal 3d 841, 851, 92 Cal.Rptr. 179, 579 P.2d 379) and also where the duty of the court to which the writ is directed (Bates v Superior Court (1942) Ca 2d 17, 25, 129 P2d 685; Franchise Tax Board vs. Municipal Court (1975) 45 Cal.App. 3d 377, 385, 119 Cal.Rptr. 552).

“Where a petitioner shows compliance with the requirements for issuance of a preemptory writ, the court has no discretion to exercise and must issue the right as a matter of right.”  Flora Crane Service, Inc. vs Ross (1964) 61 Cal 2d 199, 203, 37 Cal.Rptr. 425, 390 P.2d 193

A trial court is under legal duty to apply the proper law, and it may be directed to perform that duty by writ of mandate.  Hurtado vs Superior Court (1974) 11 Cal. 3d 574, 579, 114 Cal. Rptr. 106, 552 P.2d 666,  Babb vs Superior Court (1971) 3 Cal. 3d 841, 851, 92 Cal.Rptr 179, 479 P.2d 379.

The Appellate Court in its discretion may allow the filing of the petition without service and may act on petition without requiring prior filing of opposition (Cal. Rules of Court, Rule 56(b)).

Mandamus is a special proceeding.  Rosenbaum v. Board of Supervisors (1886) 28 F 223; Jones v. Board of Police Somrs. (1903) 141 C 96, 74 P 696

Proceedings in mandamus, certiorari and the like are not generally classified as a "civil Actions" but "special proceedings of a civil nature."  California Employment Com. v. Sutton (1945)a 69 CA2d 181, 158 P2d 949

“The Federal Rule before July 1, 1874 assured that mandamus can be granted without any analysis as to other remedies.”  People ex rel. Waber v. Wells, 255 Ill. 450, 99 N.E. 606, 607-08 (1912); 735 ILCS 5/14-108 (1998).

Said contemnor Respondent’s owe me a duty as they are encompassed by proper oath and/or affirmation, are sitting in good behavior, whose pay does not diminish, and who are bonded in accordance with the concise rule of law.
  As stated in Overend v. Guard, 98 Ill. App.3d 441, 421, 424 N.E. 2d 731, 733 (4th Cir. 1981)  (Holding that mandamus was the appropriate means to compel public officials to comply with statutory or constitutional duties; Crump, 536 N.E. 2d at 878 (“In certain cases allegation of constitutional violations…can state a cause of action for mandamus relief.  Harlow v. Fitzgerald, 457 U.S. 800 (1982) clearly contemplates discretionary functions that violate clearly established constitutional or statutory rights. Id. At 818.

I

RESPONDENTS IN THIS MATTER HAVE COMMITTED CRIMES AGAINST YOUR PETITIONER AND ARE USING LAW TO SUPPORT THEIR CONSPIRACY TO COMMIT CRIMES AGAINST PETITIONER FOR PURPOSES OF PROFIT AND REWARD, AND USING THE CALIFORNIA PENAL CODE [AND OTHER LAWS/CODES AND/OR SILENT JUDICIAL NOTICE] FOR A PURPOSE NEVER INTENDED BY LAW

Article I, Section 1 of the Constitution for the state of California states:

Section 1.  “All men are by nature free and independent and have certain inalienable rights, among which are those of enjoying and defending life and liberty; acquiring, possessing and protecting property; and pursuing and obtaining safety and happiness.”

Section 2.  “All political power is inherent in the people.  Government is instituted for the protection, security and benefit of the people; and they have the right to alter or reform the same, whenever the public good may require it.”

Intentionally, and maliciously and in overt violation of the law, said respondent’s have knowingly and intentionally violated your petitioners right as a matter or due course and over act and/or omission—for profit.  Your petitioner has supplicated redress throughout the courts, and throughout the complete aegis of government, and has overtly been denied any palpable redress at law, substantive due process rights, or simple redress of grievances in direct contradistinction to the rule of law and our form of governance as a free and just peoples.

PC2117-(b)  Under PC 1424, a conflict “exists whenever the circumstances of a case evidence a reasonable possibility that the District Attorney’s office may not exercise its discretionary function in an evenhanded manner.  Thus, there is no need to determine whether a conflict is ‘actual’ or only ‘gives the appearance of conflict.”  People v. Conner, 34 C.3d 148, 143 CR.

II

BUTTE COUNTY CONSOLIDATED COURTS ARE WITHOUT LAWFUL JURISDICTION

The Butte County Consolidated Court’s have not lawfully established jurisdiction in this matter in cases CR 25413 and CM 010607 in accordance with the mandates of law and reason.  

“Only a court with jurisdiction of the offense in a criminal prosecution of that offense can convict and punish a person for a crime.  (P.C. 681 supra. §1822).  As a general rule, therefore a court exercising ordinary civil jurisdiction cannot evade this jurisdictional limitation and deprive the accused of a [trial by jury] by granting an injunction.  (The criminal Act) as contempt.  (See People v. Lim (1941) 18 C3d. 872, 880, 118, P2d. 472; People v. Steele (1935) 4 D.A.2d. 206, 208, 40 P2d. 959, 41 P.2d 946; 1 Wharton Crim. Proc. §22; 78 Harv. Law Rev. 1013 7 Summary (8th) Equity § 115.)

"If, on the face of the record, it plainly appears that there was a lack of jurisdiction, the writ may be granted instead of requiring the applicant to pursue his more dilatory remedy of appeal.  The scope of the inquiry on habeas corpus extends to the ENTIRE RECORD of the lower court and to the EVIDENCE, when necessary, to determine jurisdiction.  The inquiry may not go beyond the question of jurisdiction, and the review of evidence is limited to the purpose of determining, first, whether jurisdiction existed, and, second, whether jurisdiction was exceeded."  Risner, In re 67 CA2d 806, 155 P.2d 667

“Element of Due Process—In a criminal trial, an impartial judge is a requisite of due process.  If a Judge takes over a hearing conducting the examinations of witnesses, making objections to questions of counsel for the minor or parent, and ruling on objections and motions he improperly assumes functions as an advocate.  (See Lois R. v Superior Court, (1971) 19 C.A. 3d 895, 898, 97 Cr.R. 158, 2 Cal. Proc.”)

The Constitution for the state of New York (1777) states in pertinent part:

“We have warned them from time to time of attempts by their legislature to extend an unwarrantable jurisdiction over us.”… “He has combined with others to subject us to a jurisdiction foreign to our constitution, and unacknowledged by our laws; giving his assent to their acts of pretended legislation.”… 
CCP § 1917—Judgment—Jurisdiction necessary.  The Jurisdiction necessary in a judgment.  The Jurisdiction sufficient to sustain a record is Jurisdiction over the cause, over the parties, and over the thing.  When a specific thing is the subject of a Judgment.

All of the state actors/respondents have refused to present any findings of fact or conclusions of law, nor palpable evidence as to their lawful, “jurisdiction” which has been challenged at every point in this proceeding—and which has never been proven.

  SEE  WALBERG  v. ISREAL  776  F.  2d  134 (7TH CIR. 1985 )  ( “Unconditional release” appropriate if “there is not jurisdiction to detain the applicant.”)
Ableman v. Booth, 62 U.S. 506

"The process of a State court or judge has no authority beyond the limits of the sovereignty which confers the judicial power."

Bouvier’s Law Dictionary: JURISDICTION: "Jurisdiction must be either of the subject matter, which is acquired by exercising powers conferred by law over property, within the territorial limits of the sovereignty, or of the person, which is acquired by actual service of process, or personal appearance of the defendant… Jurisdiction in a personal action cannot be obtained by service on a defendant outside of the jurisdiction.

Pennoyer v. Neff, 95 U.S. 714 The courts of one state have no jurisdiction over persons of other states unless found within their territorial limits
"The United States Constitution limits a state's ability to achieve personal service outside its borders by means of a long-arm statute; the due process clause of the U.S. Constitution's Amendment 14 requires that a defendant have minimum contacts with the forum state so that forcing him to defend the action will not violate fundamental principles of fairness. Chavez v. State of Ind. for Logansport State Hospital, 122 Ariz. 560, 596 P.2d 698 (1979). See also Magidow v. Coronado Cattle Co., 19 Ariz. App. 38, 504 P.2d 961 (1972), Amba Marketing Systems, Inc. v. Jobar International, 551 F.2d 784 (9th Cir. 1977), Houghton v. Piper Aircraft, 542 P.2d 24, 112 Ariz. 365 (1975); Garlitz. v. Rozar, 18 Ariz. App. 94, 500 P.2d 354 (1972); Rodriguez v. Rodriguez, 8 Ariz. App. 5, 442 P.2d 169 (1968); Kulko v. Superior Court 436 U.S. 84, 98 S.Ct. 1690, 56 L.Ed. 2d 132 (1978). The whole line of Long Arm Jurisdictional cases, beginning with International Shoe v. Washington, 326 US 310, 66 S.Ct. 154, 90 L.Ed. 95, 161 A.L.R. 1057 (1945), through the on-point Kulko v. Superior Court 436 U.S. 84, 98 S.Ct. 1690, 56 L.Ed. 2d 132 (1978), makes it abundantly clear that this court never had, and does not have personal jurisdiction over Petitioner. The result of Respondent's having sought relief in this improper forum is quite properly that she must reassert her claims in a forum that does have personal jurisdiction. The Court has the power to enforce the agreement, which is binding upon the parties pursuant to ARCP Rule 80(d). See Rutledge v. Arizona Board of Regents, 147 Ariz. 534, 711 P.2d 1207 (1985) and Garn v. Garn, 155 Ariz. 156, 745 P.2d 604 (1987), Pulliam v. Pulliam, 139 Ariz. 343, 678 P.2d 528 (1984).

At all times your petitioner appeared specially, and not generally; and conferred no jurisdiction at any time—as neither the prosecution nor the Judge, lawfully answered the Bill of Particulars in which to inform the petitioner of the nature and cause of the matter that he was being charged with.

“At English common law proceedings in court without jurisdiction were deemed ‘coram non judice’—“before one not a judge.”  Note: “Filling the Void: Judicial Power and Jurisdictional Attacks on Judgments, 87 Yale L.J. 164, 165 (1977).

“All questions of Judicial qualification…involved constitutional validity.”  Tumy v. Ohio, 273 U.S. 510, 523, 47 S.Ct. 437, 441, 71 L.Ed. 749 (1927).

“Jurisdiction is fundamental and  a judgment rendered by a court that does not have jurisdiction to hear is void ab initio.” Re Application of Wyatt, 114 CA 557; 300 P. 132; Re Cavitt, 47 Ca 2d 698, 118 P2d 846.
“Thus, where a judicial tribunal has no jurisdiction of the subject matter on which it assumes to act, its proceedings are absolutely void in the fullest sense of the term.” Hahn v. Kelly, 34 C 391; Belcher v. Chambers 53 C 6351; Dillon v. Dillon, 45 CA 191, 187 P 27.
“A court has no jurisdiction to determine its own jurisdiction, for a basic issue in any case before a tribunal is its power to act, and a court must have the authority to decide that question in the first instance.” Rescue Army v. Municipal Court of Los Angeles, 28 C 2d 460, 171 P2d 8; 331 US 549, 91 L.Ed. 1666, 67 S.Ct. 1409.

Where a judgment is void because it was rendered by a superior court which has no jurisdiction over the subject matter of the action, the judgement should be reversed, even though the point is not raised by the parties.  Burnett v. Hoover Ball & Bearing Co.  (1942) 51 CA2d 613, 125 P2d 572

III

NO PROBABLE CAUSE

There is factually, no lawful probable cause which has been established by contemnor respondent’s.

The Constitution for the united States of America (1787-1791) states:

Amendment the fourth:  “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

The Constitution for the state of California (1849) states:

Article I, Section 19.  “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable seizures and searches, shall not be violated; and no warrant shall issue, but on probable cause, supported by oath or affirmation, particularly describing the place to be searched, and the persons and things to be seized.”

The Constitution for the state of New York (1777) declares:

“He has obstructed the administration of justice, by refusing his assent to laws for establishing judiciary powers.”  “He has affected to render the military independent of, and superior to, the civil power.”… “He has abdicated government here, by  declaring us out of his protection, and waging war against us.”…  “For transporting us beyond seas, to be tried for pretended offences.”…  ”He has constrained our fellow-citizens, taken captive on the high seas, to bear arms against their country, to become the executioners of their friends and brethren, to fall themselves by their Lands.”… 

Factually, no probable cause exists in this matter; as on “Judicial determination of probable cause for warrantless arrest must be made within 48 hour of arrest.  County of Riverside v. McLaughlin, (1991) 500 U.S. 44, 111 S.Ct. 1661, 114 L.Ed. 2d 49 [§ 1.18 Arraignment]  p. 124 California Judges Handbook—Criminal Procedure Supplement, June 1999.  No such lawful probable cause was ever established in this matter.

With no probable cause as a required and fundamental mandate of the New York, California and united States of America constitutions; both the attempted arrests by Butte County California and the extradition by California and New York, are null, void in ab initio, and factually—the crime of kidnapping:

“The governing analysis is the one set forth in the Supreme Court’s decision in Michigan v. Doran, 439 U.S. 282 (1978), where the asylum state (there Michigan) were empowered to nullify an executive grant of extradition if the demanding state failed to enunciate a factual basis to show probable cause for the charges.  The Court found that interstate extradition ‘was intended to be a summary and mandatory executive proceeding,’ as derived from the language of Art. IV, sec. 2, of the Constitution.  439 U.S. at 288.  The Extradition Clause and the UCEA incorporate the general principles of comity and full faith and credit that appear in Art. IV, sec. 1. Id. At 287-88.”

[Behr v. Ramsey, United States Court of Appeals for the Seventh Circuit, No. 00-1881 Argued September 6, 2000—Decided October 2, 2000]

IV

NO CRIME WAS EVER FACTUALLY COMMITTED BY YOUR APPELLANT/PETITIONER IN THIS MATTER.

In fact, no crime ever occurred instituted by Appellant in this matter at any time, in fact, the crime of kidnapping was committed against me, to which respondent’s factually refused to lawfully address and uphold equality under the law and due process of law requirements as their oaths of office mandate.

Your Appellant/Petitioner, as the evidence shows, did not meet the criteria for the elemental evidence of said Penal Code violations:

1.) Mens Rea.  As an element of criminal responsibility, a guilty mind; a guilty or wrongful purpose; a criminal intent.  Guilty knowledge and willfulness.  United States v. Greenbaum, C.C.A.N.J. 138 F.3d 437, 438.  See Model Penal Code § 2.02.

2.) Actus Reus.  The “guilty act.”  A wrongful deed which renders the actor criminally liable if combined with mens rea.  The actus reus is the physical aspect of a crime, whereas the mens rea (guilty mind) involves intent factor.

3.) Corpus Delecti.  The body of the crime.  The body (material substance) upon which a crime has been committed, e.g. the corpse of a murdered man, the charred remains of a house burned down.  In a derivative sense, the objective proof or substantial fact that a crim3e has been committed.  The “corpus delecti” of a crime is the body, foundation or substance of the crime, which ordinarily includes two elements: the act and the criminal agency of the act.  State v. Edwards, 49 Ohio St.2d 31, 358 N.E. 2d 1051, 1055.

Said respondents agreed with these facts as the record shows they did several times attempt to “Amend the Information” against me, as in fact, they could not factually discern a time of crime or victim or real party of interest.  I WAS NEVER AFFORDED THE OPPORTUNITY AT TRIAL TO CONFRONT MY ACCUSER, nor was that accusor ever identified, even though I demanded production of said accuser by viva voce, and also by written pleading.  At no time was any “criminal element” as defined by law, every me, nor did I have any criminal intent at any time—only my secured liberty to defend my life, liberty and property from unlawful, malicious and criminal intrusion by said respondent’s.

V

THE COUNTY OF BUTTE; BUTTE COUNTY CONSOLIDATED COURTS “SUPERIOR COURT” WAS NOT A COURT OF RECORD AND THIRD APPELLATE COURT OF APPEAL IS NOT GETTING A LAWFUL WORD-FOR-WORD TRANSCRIPT.  THE SUPREME COURT OF CALIFORNIA, OWES A DUTY TO ME TO UPHOLD THE LAW AND THEIR OATH OF OFFICE, AND TO PROVIDE A FAIR AND IMPARTIAL HEARING, AND ADJUDICATE THIS MATTER IN ACCORDANCE TO THE TRUTH, WHICH THE LOWER COURTS THROUGH MALFEASANCE AND HIDING BY THE WEIGHT OF LAW, UNDER COLOR OF LAW, UNDER COLOR OF AUTHORITY, ARE WILFULLY ATTEMPTING TO OBFUSCATE, DENY, LIMIT,  AND CONSTRAIN THE RECORD IN ORDER TO SEQUESTER THE TRUTH IN THIS MATTER

“A court of record” is a judicial tribunal having attributes and exercising  functions independently of the person of the magistrate designated generally to hold it, and proceeding according to the course of common law, its acts and proceedings being enrolled for a perpetual memorial.”  Jones v. Jones 188 Mo.App. 220, 175 S.W. 227, 229; Ex parte Gladhill, 8 Metc., Mass., 168.

[Blacks Law Dictionary, Revised Fourth Edition, pg. 426.]

Court record of proceedings.  The official collection of all the trial pleadings, exhibits, orders and word-for-word testimony that took place during the trial.  The “record” includes pleadings, the process, the verdict, the judgment and such other matters as by some statutory or other recognized method have been made a part of it.  C.J. Tower & Sons of Buffalo, Inc. v. U.S., Cust.Ct., 347 F.Supp. 1388, 1389.

[ Blacks Law Dictionary, Sixth Edition, pg. 1273.]

Please note:  Court of Record: “A court that is required to keep a record of its proceedings, and that may fine or imprison.  Such record imports verity and cannot be collaterally impeached.” [See Blacks Law Dictionary, Sixth Edition, pg. 353.]

Under Lipka v. Lipka (1963) 60 Cal.2d 472, 480, 35 Cal. Rptr. 71, 386 P.2d 671 the lower courts have a sworn duty to make the transcript and record conform to the truth, which the present submitted record, factually omits.  It is an act of bad faith, and a gross miscarriage of justice to continue to hide the facts and well as the truth from this honorable court.

Said lower courts are without jurisdiction to order changes in the transcript by either act or omission, where changes in the minutes or court record is contrary to the action.  [SEE Shellhaas v. Petrolane, Ltd. (1950) 98 Cal.App. 2d 171, 175, 219 P.2d 797.

In Town of South Ottawa v. Perkins, 94 U.S. 260 (1877), the Court succinctly stated: 

 "There can be no estoppel in the way of ascertaining the existence of a law. That which purports to be a law of a State is a law or it is not a law, according as the truth of the fact may be, and not according to the shifting circumstances of parties . . . And whether it be a law or not a law is a judicial question, to be settled and determined by the courts and judges", Id., at 267.

"At the establishment of our constitutions, the judiciary bodies were supposed to be the most helpless and harmless members of the government. Experience, however, soon showed us in what way they were to become the most dangerous; that the insufficiency of the means provided for their removal gave them a freehold and irresponsibility in office; that their decisions, seeming to concern individual suitors only, pass silent and unheeded by the public at large; that these decisions, nevertheless, become law by precedent, sapping little and little, the foundations of the Constitution, before anyone perceived that invisible and helpless worm had been busily employed in consuming its substance. In truth, man is not made to be trusted for life, if secured against all liability to account."

· Thomas Jefferson

Falsehoods as to material facts produce an inference of consciousness of guilt and constitute an implied admission.  People v. Milton (1969) 270 CA2d  408, 75 Cal.Rptr. 803

VI

YOUR PETITIONERS BILL OF PARTICULARS WAS NEVER ANSWERED AT ANY TIME BY THE PROSECUTION, IN DIRECT OVERT VIOLATION OF LAW I WAS, AND STILL AM KEPT IGNORANT OF THE NATURE AND CAUSE OF THE MATTER(S) AGAINST ME NOR WAS MY DEMAND FOR DISCOVERY SUBMITTED TO ME.

“The office of ‘bill of particulars’ is to give the adverse party information which the pleadings, by reason of their generality, do not give.  State v. Wong Sun, 133 P.2nd 761, 763, 114 Mont. 185.
Bill of particulars.  Form or means of discovery in which the prosecution sets forth the time, place, manner and means of the commission of the crime as alleged in complaint or indictment.  It is one method available to defendant to secure default of charge against him. Fed.R.Crim.P. 7.  The purpose of a “bill of particulars” is to give notice to the accused of the offenses charged in the bill of indictment so that he may prepare a defense, avoid surprise, or intelligently raise pleas of double jeopardy and the bar do the statue of limitations.  Com. v. Mervin, 230 Pa.Super. 552, 326 A.2d 602, 605.

“’Fraud, which is extrinsic or collateral to the matter tried by the court,’ within the rule that judgments may not be set aside except for fraud that is extrinsic or collateral to the matter tried by the court, is fraud, the effect of which is to prevent the unsuccessful party from having a trial or from presenting his case fully, as keeping him away from court, or purposely keeping him in ignorance of the action, or where an attorney fraudulently pretends to represent a party and connives at his defeat, or being regularly employed, sells out his client’s interest,  or where a party, residing without the jurisdiction of the court, is induced by false pretenses or representations to come within the jurisdiction for the sole purposes of getting personal service of process upon him, or where, through the instrumentality of the successful party, the witnesses of his adversary are forcibly or illegally detained from court or bribed to disobey the subpoena served upon them, or where a judgment is obtained in violation of an agreement between the parties.” Clark v. Clark (No. 4866) (1922) 210 P. 93.

Untimely Appeal:
Person entitled to take proceeding looking to reversal or modification of Judgment is prevented so by fraud or duress of the other party until it is too late, or who is prevented from taking appeal by circumstances over which person has no control as entitled equitable relief from judgment…Hollister Convalescent Hosp. Inc. v. Rico (1975) 15 Cal.3d 660, 675, 125 Cal.Rptr. 757, 542 P.2d 1349

At no time have respondent’s, nor any court met any requirement for palpable discovery in this matter, nor have they answered any of my demands for Statement of Decision, as they are required to by PC 1124 and CCP § 632 which they have insolently ignored.  They have as a matter of conspiracy, kept me intentionally ignorant of the nature and cause of the accusations against me, and denied me substantive due process of law.

VII

LAW IS CONCISE AND CLEAR, THAT THE TRUTH SHALL PREVAIL IN EVERY PROCEEDING AT LAW, AND THAT THE APPELLATE RECORD SHALL CONTAIN ITEMS OF THE COMPLETE TRANSCRIPTS, RECORD AND ALL EVIDENCE AS I HAVE CONTINUALLY DEMANDED.  BY RIGHT, I MUST BE GIVEN THE COMPLE RECORD, TRANSCRIPTS, AND EVIDENCE PRESENTED AT TRIAL.
"The science of law, in its most comprehensive sense, is the body of rules of human conduct which are universally recognized as obligatory.  In a more limited view, is the body of rules which constitute the code of a particular state.  But in either sense, the basis of every system must be truth."  [See The Theory of the Common Law by James M. Walker, Charleston, S.C., Boston: Little, Brown and Company, 1852; p. iii].  "It is no less good morals and good law that the government should turn square corners in dealing with the people then that the people should turn square corners in dealing with their government."  St. Regis Paper Col. v. United States, 368 U.S. 206, 299, 82 S.Ct. 289, 301, 7 L.Ed.2d 240 (1961) (Black J., Dissenting)
37 Am Jur 2nd Sec. 144 :

"Unquestionably, the concealment of material facts that one, under the circumstance, is bound to disclose may constitute fraud. Indeed, one of the fundamental tenants of Anglo-Saxon law of fraud is that fraud may be committed by a suppression of truth (suppresso veri) as well as by the suggestion of falsehood (suggestio falsi) ..."

37 Am Jur 2d Sec. 146:

"The principal in the law of fraud as it relates to nondisclosure, is that a charge of fraud is maintainable where a party knowing material facts is under the duty, under the circumstance, to speak and disclose his information, but remains silent."

Mooney v. Holohan, 294 U.S. 103, 112, where the Court ruled on what nondisclosure by a prosecutor violates due process:  "It is a requirement that cannot be deemed to be satisfied by mere notice and hearing if a State has contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured. Such a contrivance by a State to procure the conviction and imprisonment of a defendant is as inconsistent with the rudimentary demands of justice as is the obtaining of a like result by intimidation. "In Pyle v. Kansas, 317 U.S. 213, 215-216, we phrased the rule in broader terms:

“It certainly violates the fourteenth amendment…to subject [a person’s] liberty or property to the Judgment of a court the judge of which has a direct, personal, substantial, pecuniary interest in reaching a conclusion against him in this case.”  Tumey, at 523, S.Ct. at 441..

At no time was any of my pleadings lawfully answered:  (See Penal Code § 1124: “Law Questions for Court: “The court must decide all questions of law which arise in the course of trial.”)

“Judges must maintain a high standard of judicial performance with particular emphasis upon conducting litigation with scrupulous fairness and impartiality.  28U.S.C.A § 2411; Pfizer v. Lord, 456 F.2d 532; cert denied 92 S.Ct. 2411; U.S.Ct.App.Mn. (1972)

It is clear that both Butte County officials and the State Legislature are cognizant of the BUTTE COUNTY CONSOLODATED COURT failures:

CCP § 425.16—(a) Legislature finds and declares that there has been a disturbing increase in lawsuits primarily to chill the valid exercise of the Constitutional right of freedom of speech and petition for redress of grievances.  

“On appeal from the superior court, the appellate record consists of two often voluminous documents: the clerks transcript and the reporter’s transcript.”  They are listed in California Rules of Court 33(a).  They include a clerks transcript containing the following:

“(a)  the notice of appeal, any certificate of probable cause executed and filed by the court, and any request for additional record and any order made pursuant thereto; (b)  the indictment, information or accusation with any amendments; (c)  any demurrer; (d) any motion for a new trial, with supporting and opposing memoranda and affidavits; (e) all minutes of the court relating to the action; (f) the verdict; (g) the judgment or order appealed from; (h) written instructions given or refused indicating on each instruction the party requesting it; (i) any written opinion of the court.”

ON Appeal by Defendant, the transcript also includes:

(j) each written motion made by defendant and denied in whole or in part, with supporting and opposing memoranda and related affidavits, search warrants, and returns, and the transcript of any preliminary examination or grand jury hearing related  thereto; and (k) the report of the probation officer.

The Reporter’s transcript contains the following:

(a) the oral proceedings taken on the trial of the cause, including jury instructions, and proceedings, at the time of the sentencing, granting of probation, or other dispositional hearing…”

If the appeal is by the defendant, the reporter’s transcript also contains the following:

(d) the oral proceedings on any motion made by defendant under section 1538.5 of the Penal Code and denied in whole or in part; (e) closing arguments to the jury, comments on the evidence by the court before the jury, and communications to and from the jury after instructions given.

California Rules of Court are specific, in Rule 4.5: “The clerks record on appeal consists of all papers filed or lodged with the clerk of the superior court, all minutes in the case, all written instructions tendered by any party (whether given or refused) or prepared by the court, and all exhibits admitted into evidence or refused.  It includes, but is not limited to, the items enumerated in subdivisions (a) and (d) of rule 5.”

“Upon the principle contained in subd. 5, the Supreme Court has by its rules regulated the action of the clerks of inferior courts in making up and transmitting transcripts on appeal.”  People v. Center (1880) 54 C 236

"It is easier to conceal what a thing is than to prove what it is not. One requires only concealment, the other demonstration. Sooner or later the truth will appear."  The Complete Works of Abraham Lincoln; The Tandy-Thomas Co., N.Y., 1905, Vol. IV, pg. Xiii

FAIR HEARING:  "One in which authority is fairly exercised; that is, consistently with the fundamental principals of justice embraced within the conception of due process of law.  Contemplated in a fair hearing is the RIGHT TO PRESENT EVIDENCE, to cross examine, AND TO HAVE FINDINGS SUPPORTED BY EVIDENCE.  See e.g. APA, 5 U.S. C.A. $ 556

[BLACK'S LAW DICTIONARY, 6th Edition, pg. 597]

Trial of case should not only be fair in fact, but it should also appear to be fair.  Hansen v. Hansen (1965) 2333 CA2d 575, 43 Cal.Rptr 729

Falsehoods as to material facts produce an inference of consciousness of guilt and constitute an implied admission.  People v. Milton (1969) 270 CA2d  408, 75 Cal.Rptr. 803

VIII

AT ALL TIMES YOUR PETITIONER HAS DEMANDED HIS OWN SON, IN EVERY COURT, THAT IS HIS AS A MATTER OF RIGHT AND IN LAW; IN EVERY PROCEEDING, IN PUBILIC DISCOURSE, IN HIS OWN WRITINGS AS BOTH A PERSONAL AND RELIGIOUS CONVICTION AND RESPONDENTS IN COLLUSION HAVE UNJUSTLY AND UNLAWFULLY DENIED PETITIONERS RIGHT TO HIS OWN SON WHICH HE HAS CONSTANTLY AND CONTINUALLY DEMANDED UNDER LAW AS A MATTER OF LAW AND RELIGIOUS CONVICTION, AS A MATTER OF PRE-EMINENT RIGHT.

DROIT.  In French law.  Right, justice, equity, law, the whole body of law; also a right.  Toullier, n. 96; Pother, Droit.  


The term exhibits the same ambiguity which is discoverable in the German equivalent “recht” and the English word “right.”  On the one hand, these terms answer to the Roman “jus,” and thus indicate law in the abstract, considered as the foundation of all rights, or the complex of underlying moral principles which impart the character of justice to all positive law, or give it an ethical content.  Taken in this abstract sense, the terms may be adjectives, in which case they re equivalent to “just”.” Or nouns, in which case they may be paraphrased by the expressions “justice,” “morality,” or “equity.”  On the other hand, they serve to point out a right; that is, a power, privilege, faculty, or demand, inherent in one person, and incident upon another.  In the latter signification, droit (or recht or right) is the correlative of “duty” or “obligation.”  In the former sense, it may be considered as opposed to wrong, injustice, or the absence of law.  Droit has the further ambiguity that it is sometimes used to denote the existing body of law considered as one whole, or the sum total of a number of individual laws taken together.  See Jus; Recht; Right.

In old English law.  Law; right; a writ of right.  Co.Litt. 158b. 

A person was said to have droit droit, plurimum juris, and plurimum possessionis, when he had the freehold, the fee, and the propery in him.  Crabb, Hist.E.L. 406. 

[Blacks Law Dictionary, Revised Fourth Edition, page 585]
It is the duty of this court and all California courts to give children to the parent whom can best care for it, and keep it off of welfare.  This was denied by the COUNTY OF BUTTE, which did the exact opposite.  Chun v. Chun (1987) 190 C.A.3d 589, 235 Cr.R. 553 (a) “The purpose of CC206 is to protect the public from the burden of supporting a person who has a parent or child able to provide support…” (pg 594)

n7 Four justices further concluded that the state's denial of a pre-termination hearing to the unwed father, while granting a hearing to other parents, was also "inescapably contrary to the Equal Protection Clause" of the Fourteenth Amendment. (Stanley, supra, 405 U.S. 645, 658.)
   The American Digest

1897 – 1906
§99 Custody of Infants

(1) In General

[a]  The father is the natural guardian of his child, and will be awarded possession of his person, unless he is unworthy, and incompetent to discharge the trust imposed upon him.

(Ohio—C.C. 1899) 
In re Coons, 20 Ohio Cir. Ct. R. 47 11 O.C.D. 208;

[d]  (Ga. 1902)


On the hearing of a writ of Habeas Corpus to determine the custody of a minor child, it is an improper exercise of discretion to render Judgment depriving on of the custody and awarding it to another, where there is undisputed evidence of the right and fitness of the former to have such custody, and there is no evidence to the contrary.

Carter v. Brett, 42 S.E. 348, 116 Ga. 114.

Determinations of Particular issues or question – Custody of Infants.

[j]  (Mass. 1834)


In general, as the Father is by law clearly entitled to the custody of his child, the court will so far interfere as to issue the writ of Habeas Corpus and inquire into the circumstances of the case, in order to prevent a party entitled to the custody of a child from seeking it by force or stratagem.  And the court will feel bound to restore the custody to the father, where the law has placed it, unless in a clear and strong case of unfitness on his part to have such custody. --  Commonwealth v. Briggs, 33 Mass.  (16 Pick.) 203

[k]  (Mo. 1865)

Upon a petition for Habeas Corpus to determine to whom the custody of certain minor children shall be given, the court has no authority to order the Father to pay any certain sums of money to a trustee for their Support. – Ferguson v. Ferguson 36 Mo. 197.

[American Digest, 1897 – 1906]
“The rights of parents to the care, custody and nurture of their children is of such character that it cannot be denied without violating those fundamental principles of liberty and justice which lie at the base of all our civil and political institutions, and such right is a fundamental right protected by this amendment (First) and Amendments five, nine, and fourteen.  Doe v. Irwin, 4441 F.Supp. 1247; U.S.D.C. of Michigan, 1985).
IX

RESPONDENTS THROUGH THE DISTRICT ATTORNEY HAVE ACTED IN BAD FAITH; HAVE ACCOMPLISHED UNLAWFUL ACTS, AND HAVE LIED, COMMITTED PERJURY AND OTHER MALICIOUS ACTS AGAINST PETITIONER IN ORDER TO FRAUDULENTLY SECURE A FORCED TRIAL WHERE GUILT WAS PREDETERMINED.  SAID DISTRICT ATTORNEY ALONG WITH ALL RESPONDENTS HAVE MANUFACTURED CRIME. 

The prosecution has enjoined with all respondents in this matter and in overt conspiracy for profit have attacked your petitioner for doing no crime.  All acts and/or omissions in this matter stem from the pen of the Butte County District Attorney, et al. to invent crime for profit.
Miscarriage of Justice: Article VI § 13 of the California State Constitution.

(c) However, if the evidence was obtained by methods that were so egregious as to shock the conscience, “We might well conclude that the constitutional demands of due process could not countenance any government use of such evidence…”  Board of Prison Terms In re Martinez, (1970) 1 C.3d 641, 83 C.R. 382, 463 P.2d 734.

“The function of law enforcement is the prevention of crime and the apprehension of criminals.  Manifestly, that function does not include the manufacturing of crime…However, ‘A different question if presented when the criminal design originates [411 U.S. 423, 435] with the officials of the Government, and they implant in the mind of an innocent person the disposition to commit the alleged offense and induce its commission in order that they may prosecute.’” Id., at 372, quoting Sorrells v. United States, 287 U.S., at 442.  No other issue, no comparison of equities as between the guilty official and the guilty defendant, has any place in the enforcement of this overruling principle of public policy.” 287 U.S., at 459.  

[United States v. Russell, 411 U.S. 423 (1973)]

“There is no judicial immunity from criminal liability.”  Shore v. Howard, 414 F.Supp. 379.
“More than 30 years ago this Court held that the Fourteenth Amendment cannot tolerate a state criminal conviction obtained by the knowing use of false evidence. Mooney v. Holohan, 294 U.S. 103. There has been no deviation from that established principle. Napue v. Illinois, 360 U.S. 264; Pyle v. Kansas, 317 U.S. 213; cf. Alcorta v. Texas, 355 U.S. 28. There can be no retreat from that principle here.”  MILLER v. PATE, 386 U.S. 1 (1967)

 “[A] person can protect himself against unlawful arrest.”  People v. White (1980) 101 C.A.3d 161, 166-169, 161 Cal.Rptr. 541, 544-546.

“Under existing law there is a common law presumption that an arrest made without a warrant is unlawful.  People v. Agnew, 16 Cal. 2d 655, 107 P2d 601 (1940).  Under the common law presumption, if a person arrests another without color of legality provided by a warrant, the person making the arrest must prove the circumstances that justified the arrest without the warrant.  Badillo v. Superior Court, 46 Cal.2d 269, 294 P.2d 23 (1956); Dragna v. White, 45 Cal. 2d 469, 471, 289 P.2d 428, 430 (1955) (“Upon proof of [arrest without process] the burden is on the [prosecution] to proved justification for the arrest.”)”

“The United States Attorney, [the State Attorney General, the County District Attorney’s], [are] the representative no of an ordinary party to a controversy, but of a sovereignty whose obligations to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done.  As such, he is in a peculiar and very definite sense the servant of the law, the two fold aim of which is that guilt shall not escape or innocence suffer.  He may prosecute with earnestness and vigor—indeed, he should do so.  But while he may strike hard blows, he is not at liberty to strike foul ones.  It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one.”  [Burger v. United States, 295 U.S. 78 (1935)]
See ABA Code of Professional Responsibility, DR 7-103(a) (Final Draft 1969) (“A prosecutor ‘shall not institute or cause to be instituted criminal charges when he knows or it is obvious that the charges are not supported by probable cause’); American Bar Association Project on Standards for Criminal Justice, The Prosecutor Function 1.1, 3.4, 3.9 (1974); American College of Trial Lawyers Code of Trial Conduct, Rule 4(c) (1963) [Gerstein v. Pugh, 420 U.S. 103 (1975)]

California Evidence Code, § 664--  “Official Duty Regularly Performed—It is presumed that an official duty is regularly performed—unless as to an lawfulness of arrest without a warrant.”

[§275]  Criminal Investigation or Prosecution—Triple A Machine Shop v. California (1989)  213 CA 3d 131, 261 CR 493 (a) Discretionary authority of District Attorney is subject to injunctive relief only in extraordinary circumstances, such as “egregiously illegal conduct” or “a clear and imminent threat of such future misconduct (213 CA 3d 146) (b) The exercise of Judicial restraint is also based on the recognition that the law provides adequate remedies for common forms of governmental misconduct in criminal proceedings, such as prohibition against use of evidence obtained in violation of the Sixth Amendment, and suppression of evidence in violation of the Fourth Amendment to the United States Constitution.

X

PENAL CODE § 270 “FAILURE TO PROVIDE” IS UNCONSTITUTIONAL; AND BEING APPLIED IN A MANNER NOT IN ACCORDANCE WITH LAW

New York v. United States, 505 US 144 (1992)  "Congress exercises its confirmed powers subject to the limitations contained in the Constitution. If a State ratifies or gives consent to any authority which is not specifically granted by the Constitution of the United States, it is null and void"

[§37] Unconstitutionality of former statute.  On Sniadich Rule, see Connecticut v. Doehr (1991) _____ US _____ 111 S.Ct. 2105, 2111, 115 L.d.2d 1, 12

"Though the law itself be fair on its face and impartial in appearance yet, if it is applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still within the prohibition of the constitution...." Yick Wo v. Hopkins, 118 U.S. 356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886) (emphasis supplied).

Your petitioner in this matter is approaching this court for final determination (at a later date) of this factual issue at law.  I am also intending to approach the United States courts and also the Supreme Court of the united States for redress of grievances as well as substantive due process of law in this matter to hold public officials accountable for their misprision of felonies committed in this matter, as well as ongoing high crimes and misdemeanors.
XI

PROSECTION FAILED TO PROVE EVERY ELEMENT OF ALLEGED CRIME.—JURY COULD NOT HAVE FOUND DEFENDANT GUILTY AS CHARGED UNDER LAW.

Deputy District Attorney, Daniel T. Nelson, admitted to the jurors that “[he] has no evidence,” that “We have no evidence.  You’d have to believe Mr. Cheney hadn’t worked in seven years…”  [THIS STATEMENT BY DEPTUTY DISTRICT ATTORNEY DANIEL T. NELSON, WAS UNLAWFULLY OMITTED FROM TRANSCRIPTS IN DIRECT VIOLATION OF LAW]!!!

29 Am. Jur. 2d Sec. 168  "As a matter of due process the prosecution must prove beyond a shadow of a doubt every fact necessary to constitute the crime with which the defendant is charged. Thus a state may not specify a lesser burden of proof for an element of a crime.60 Nor may a state specify a fact as an element of a crime and then impose upon the defendant the burden of disproving it. The burden of proof never shifts; it remains on the prosecutor throughout the entire trial.
XII

PENAL CODE SECTION § 270 IS FACTUALLY NOT A FELONY

Penal Code § 270 original intent was only a misdemeanor under the published penal code which is not law.

Code Commissioner Notes

“The change [by the 1905 amendment] consists in the omission of the words now following the word ‘excuse,’ to perform any duty imposed upon him by law.”  They are clearly without signification as employed in the section.

Historical Notes:

As enacted in 1972, the section read:

   ‘Every parent of any child who willfully omits, without lawful excuse to perform any duty imposed upon him by law, to furnish necessary food, clothing, shelter, or medical attendance for such child, is guilty of a misdemeanor.”

“When a law imposes a punishment which acts upon the offender alone, and not as a reparation to the party injured, and where it is entirely within the discretion of the law-giver, it will not be presumed that he intended it should extend further than is expressed; and humanity would require that it should be so limited in the construction.” (State v. Stephenson, 2 Bailey, 334).

“In criminal cases, no power should be lodged in any judge to construe the law, otherwise than according to the letter.  A man cannot suffer more punishment than the law assigns, but he may suffer less.  In case of apparent hardship, the crown has the power to pardon.”  (Blackstone Commentaries on the Laws of England, edited by Wm. Hardcastle Browne, A.M., by L.K. Strouse & Co., Law Publishers, New York, 1892, p. 26). 

“…Violating Pen. Code § 166, sub. 4, by wilfully disobeying a court order requiring him to make support payments, was not entitled to have the complaint amended to charge a felony pursuant to Pen. Code § 17,subd. (b)(4), which gives a misdemeanor defendant that right if the charged crime is punishable in the state prison or by fine or imprisonment in the county jail.  The complaint alleged violation of only that part of Pen. Code § 270, which is solely a misdemeanor, and the additional allegation of the second count did not change the crime to one punishable as a felony.” Metcalf v. Municipal Court (1981, 2d Dist) 125 Cal.App. 3d 303, 178 Cal.Rptr. 47.

SEE Separation of Powers:

"Just as the executive may not exercise judicial power, so the judicial is prohibited from entering upon executive functions."  (People v. Smith (1975) 53 Cal.App.3d 655 at 660; 126 Cal.Rptr. 195.  Neither can the Executive exercise legislative power.
XIII

THIS COURT MUST GRANT THIS MANDAMUS TO PROTECT APPELLANT AND TO GRANT THIS APPEAL TO PROVIDE REMEDY AT LAW

California courts have held that the right of appeal is guaranteed by the California Constitution, and is as sacred as the right to trial by jury, and is one of the means provided by law to determine the guilt or innocence of the accused.  Smith v. McCallum (1918) 36 CA 143, 147, 172 P 408, 409.  California affords defendants in criminal matters the full scope of this right of appeal.  People v. Medina (1972) 6 C3d 484, 99 CR 630.  The purposes of the appeal is to ensure that justice will be done in each case, which has factually been denied your Appellant by contemnor respondents, thereby this court must protect my Constitutional right to ordered liberty.  See In re Sterling (1965) 63 C2d 486, 47 CR 205.  Because of the egregious and overt criminal acts and/or omissions by respondent’s of this matter, it would be a criminal joinder for this court to deny Appellant’s substantive rights to appeal.  Most important function of appeal is that of correcting trial court mistakes and secondly, appellate review discourages error and unfairness.  See People v. Bolton (1979) 23 C3d 208, 215 n5, 152 CR 141, 147 n5.  Appellate review may determine and correct material errors in the case due to haste, unfairness, mistake of law or fact, prejudice, or lack of adjudicative ability on the part of the lower court.   This corrective aspect has a preventive purpose of which is the duty of this court as a matter of oath and/or affirmation to grant said appeal.  The California State Republic courts must provide some corrective process to adjudicate claims for violation of federal constitutional guarantees.  See Douglas v. California (1963) 372 US 353; Lane v. Brown (1963) 372 U.S. 477; Draper v. Washington (1963) 372 U.S. 487; Griffin v. Illinois (1956) 351 U.S. 12; Case v. Nebraska (1965) 381 U.S. 336, and see also In re Sterling (1965) 63 C2d 486, 47 CR 205.


In Rinaldi v. Yeager (1966) 384 U.S. 305, 310, the United States Supreme Court Stated:

“[We have] never held that the States are required to establish avenues of appellate review, but it is now fundamental that, once established, these avenues must be kept free of unreasoned distinctions that can only impede open and equal access of the courts.”

CONCLUSION

Whereas; in order to obtain substantive justice, as well as due process of law, the truth must be brought forwards in this matter, and not impeded.  It cannot be denied, that the COUNTY OF BUTTE, Butte County Consolidated Courts “Superior Court” (as well as it’s Municipal Courts) are in fact presenting forwards a fraudulent and false record and aiding and abetting as an ongoing Enterprise the COUNTY OF BUTTE, District Attorney Michael L. Ramsey, et als.; for the purposes of profit and reward, and direct and/or indirect “WELFARE” Title 42 USC §§ 651-666 Welfare remuneration scams, and/or schemes.  It cannot be refuted, that aforesaid respondent’s and their courts, have forced your petitioner into a kangaroo court, and extrajudicial proceedings, unlawfully clothed under color of law, under color of authority.  They have invented and manufactured crime against your petitioner, Robert Lindsay; Cheney Jr., for both a political and personal vendetta, as at all times, I have not enjoined in, and verified Ms. Susan Sloan’s crime of kidnapping my own child, then; demanding extortion by that illegal act and overt fraud.   It cannot be refuted, that I would be verifying and allowing their unclean hands and act and criminality, thereby poisoning this society and law: "...should be sufficient to put into issue defendant's inability to comply defense, shifting the burden of going forward back to the government.  To require him to produce evidence runs a serious risk of threatening a person with imprisonment for failure to do what may be difficult if not impossible for him to do."  (Judge Norris in a  concurring opinion)  United States v. Rylander, 656 F.2d 1313

Thereby; this court must hold the lower court to the strict construction of the law, to protect my rights, and the purity of law within the STATE OF CALIFORNIA, which  is now in severe doubt.  This case is concisely proven, that the STATE OF CALIFORNIA, along with all respondent’s and said courts, can no longer fairly adjudicate the law, and have perverted California Penal Code to the point where it now manufactures crime at will, and will go to any extent to uphold any fraud brought under its penumbra, as a license to enslave, and imprison—to force unconscionable contracts against fathers (non-custodial parents) and to persecute those who dare try to defend themselves against this injustice.   Your petitioner, as well as other Fathers as well as other non-custodial parents as well as the general populace, have a VOTE OF NO CONFIDENCE in the present STATE OF CALIFORNIA to properly, and justly adjudicate this matter under the rule of law.  Clearly, it cannot be controverted, present respondent’s, as well as aforestated courts, have acted capriciously, in bad faith, with no good faith to your respondent, and are acting outside the limits of law.  The time has come, where this court as a last resort, must compel—mandate—mandamus the lower court TO DO WHAT SHOULD HAVE BEEN DONE IN THE FIRST INSTANCE, WHAT WAS EMINENTLY REASONABLE AND JUST; AND THAT IS TO PROVIDE THE COMPLETE RECORD, TRUTH AND JUSTICE TO YOUR PETITIONER, IMMEDIATELY.  I have continually, and reasonably asked and demanded these items, and they have been maliciously, insolently and arrogantly been refused to me, in overt, direct and continuing abrogation to the concise rule of law which allows these things.   The crimes committed against me by said respondent’s are too long to list here, and thereby, this judicial powers court must go upon the small showing of continued and unlawful acts and/or omissions of bad faith that I have been subjected to.

Thereby, this court must carry and allow this mandamus and compel the lower courts as well as respondent’s  to uphold their oath of office as well as the concise rule of law, and to force them to give me satisfaction so stated in my prayer for relief, so submitted in this document.

DATED:  August 10, 2001

SEAL:





_______________________________ 

Robert Lindsay; Cheney Jr.  – AT LAW








In Propria Persona, Sui Juris








Fifteenth Judicial District








6190 Skyway








Paradise, California [Zip Exempt]

VERIFICATION

Butte County

]




]  
ss.

State of California
]

I, Robert Lindsay; Cheney Jr., being the undersigned, declare under penalty of perjury as follows:

That the afore-going Document(s), Affidavit(s), Declaration(s), and/or Materials, Id., including referenced and/or attached documents, and/or duplicates of such documents are exacting copies of the originals in my/or my counsel’s (specifically not American Bar Association, or professional “Attorney’s”) possession.  That I have read the foregoing document(s) and attachments, and know and understand their contents, and having personal knowledge, know them to be true.  As to those matters submitted therein upon information and/or belief, as to those matters, I also believe them true.

Executed this 10TH day of AUGUST, in the Year of Our Lord and Savior, Jesus the Christ, year Two-Thousand One.

SEAL:




_________________________________ 







Robert Lindsay; Cheney Jr.  – AT LAW







In Propria Persona, Sui Juris







Fifteenth Judicial District







6190 Skyway







Paradise, California [Zip Exempt]

SUBSCRIPTION

Subscribed this 10TH day of AUGUST, under exigent circumstances, before Almighty God, this 10TH day of AUGUST, in the Year of Our Lord and Savior, Jesus the Christ, year Two-Thousand One.

SEAL:




_____________________________ 







Robert Lindsay; Cheney Jr.  – AT LAW







In Propria Persona, Sui Juris







Reserving All Rights, Giving Up None

CERTIFICATE OF SERVICE

SUPREME COURT OF CALIFORNIA

______________ Term

Robert Lindsay; Cheney Jr.



]









]
Case No. 





Appellant/Petitioner
]
CERTIFICATION OF SERVICE


vs.






]
PROOF OF SERVICE









]

THE PEOPLE OF THE STATE OF CALIFORNIA

]





Respondents


]

_______________________________________________]

I, Dan H. Bailey, hereby declare that I am over the age of 18 years, and not a party to the within entitled cause of action; and, Further, hereby deposes and says: that on the date indicated below, I did serve UNDER AUTHORITY OF APPELLANT/PETITIONER the attached document named:

1.) EMERGENCY ALTERNATIVE WRIT OF MANDAMUS [EMERGENCY ALTERNATIVE WRIT OF MANDAMUS, Demand for Court of Record; Demand for Correct and Complete Transcripts; Demand for ALL Exhibits


    66 Pages

_______________________________________________________________(18 Attachments)

The aforesaid documents were served in the following manner:

____By personal service.  I did personally deliver the above-described documents at the address, or addresses captioned below:

____By the U.S. Postal Service by first class United States Mail Post

paid certified envelope, sealed by my hand at _______________________.

Certified Number __________________________________

____By phone communication transmission [FAX], the material aforementioned on-line was sent at a total of ______ transmitted pages to  Tel.#(   )    -   

____By sealed envelope, hand enclosed by me and mailed to:
□COURT OF APPEAL


  □BUTTE COUNTY DISTRICT ATTORNEY  □State of California

Third Appellate District

  MICHAEL L. RAMSEY


  State Attorney General

900 N Street, Fourth Floor
 
  25 COUNTY CENTER DRIVE

  Bill Lockyer

Sacramento, CALIFORNIA 95814-4869  OROVILLE, CALIFORNIA

  P.O. Box 944255











Sacramento, CA 94244-255

□California Department of Corrections
□SUPREME COURT OF THE STATE OF NEW YORK

Legal Affairs Division



COUNTY OF NEW YORK-Part 50

1515 S Street




60 Centre Street

Sacramento, CA 95814



New York, NY 10007-1474








Attn: “Judge” James Sullivan

□  Butte County Consolidated Courts

(SUPREME COURT OF CALIFORNIA

   1 Court Street




350 McAllister Street

   Oroville, CA 95965



San Francisco, CA  94102-3600
Further, I declare under penalty of perjury that the foregoing is true and correct and that these documents were served by me personally as stated above and/or mailed and sealed as stated above within the California Republic.

DATED:  AUGUST  ____, 2001


______________________________________ 

______AM/PM




Dan H. Bailey








by Lawful Service

� The “SUPREME COURT OF CALIFORNIA” shall be Equivalent to the supreme court as created in Article VI, Section 1, Constitution for California of 1849, see: Stats. 1872, ch. CXIV, p. 116 and Digest of Laws of California – XXII.  COURTS OF JUSTICE, III. And Justices sitting in good behavior under said Constitution Article VI, Section 3, and sitting at term by Article VI, Section 4; and empowered as a separate branch of government under said Constitution under Article III having original jurisdiction in this matter.





� Please reference published California Penal Code § PC 842: “Exhibition of warrant on request—An arrest by a peace officer acting under a warrant is lawful even though the officer does not have the warrant in his possession at the time of arrest, but if the person arrested so requests it, the warrant shall be shown to him as soon as practicable.”


� The “SUPREME COURT OF CALIFORNIA” shall be Equivalent to the supreme court as created in Article VI, Section 1, Constitution for California of 1849, see: Stats. 1872, ch. CXIV, p. 116 and Digest of Laws of California – XXII.  COURTS OF JUSTICE, III. And Justices sitting in good behavior under said Constitution Article VI, Section 3, and sitting at term by Article VI, Section 4; and empowered as a separate branch of government under said Constitution under Article III having original jurisdiction in this matter.


� See “An Act Concerning the Bonding of Public Officials,” California Stats. Feb. 22, 1850.
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