

Richard William Pitchers


1520 Lacey Court, #1

Concord, CA

925-363-5470

In Propria Persona, Sui Juris

IN THE CALIFORNIA STATE

IN AND FOR THE CONTRA COSTA COUNTY SUPERIOR COURT

____________ Term

	THE PEOPLE OF THE STATE OF CALIFORNIA,



Plaintiff/Respondent,


vs.

Richard Pitchers,



Defendant/Petitioner
	   Case No.: MSD97-02430

   
NOTICE OF MOTION


AND MOTION




FOR FORMAL RECUSAL OF


THE CONTRA COSTA DISTRICT


ATTORNEY FOR CAUSE


WITH POINTS AND AUTHORITIES


[PENAL CODE § 1424]


Cal. Const. Art. I, §§ 8 + 12

DATE: __________

TIME:  ____________

DEPT:  _____________




Comes now the defendant in this matter, the accused and aggrieved party in this matter, being put upon due and solemn affirmation hereby states pursuant to Haines v. Kerner 1972, 404 U.S. 519 as follows:

1.) I, Richard Pitchers am the defendant and accused and aggrieved party in this matter reserving all rights, giving up none.

2.) THE PEOPLE OF THE STATE OF CALIFORNIA are an unknown and unidentified corporate entity acting in their own interest and not under the Constitution for the California republic (1849).  The District Attorney is representing said corporate entity as “Plaintiff’s” in this matter.

3.) That THE PEOPLE OF THE STATE OF CALIFORNIA lawyer is in fact, Gary T. Yancy, and his assigns who are in fact officers of the above-mentioned tribunal, who are of proper oath and affirmation, and who are bonded
 in accordance with the concise rule of law, and who both uphold and defend the Constitution of California (1849) as well as the Constitution for the United States (1787-1791).

4.) John and/or Jane Does 1 through 100 are in fact, investigators, agents and/or personnel of the County of Contra Costa District Attorney’s office, are involved in the prosecution of this matter and/or special undefined proceeding which is pending and are unfairly prejudiced against the Defendant and/or all fathers or the interests of Defendant and/or fatherhood so that the Defendant cannot or reasonably believes he cannot have a fair and impartial trial and/or hearing with the Prosecution in this matter.  Further the undersigned declares:

5.) That in fact, on March 15, 2002, one formal assign of the representative of the PEOPLE OF THE STATE OF CALIFORNIA, XXXX  did overtly and wilfully openly perjure themselves before Judge Judith Craddick, knowing that said Judge would allow them to commit crimes in open court in direct violation of law, and their oath of office.

6.) That in fact, no formal or lawful complaint which stands scrutiny to the strict construction of the law has been made against me by a private party in accordance with the concise rule of law.

7.) That it is a fact, that said County of Contra Costa District Attorney Gary T. Yancy, XXXX and their assigns (John and Jane Does 1 through 100), did in fact overtly lie and openly perjure themselves in open court for the purpose of profit and reward.

8.) Said respondent’s in this matter, in open collusion with the County of Contra Costa District Attorney Gary T. Yancy, XXXX and their assigns (John and Jane Does 1 through 100), did in fact act in overt conspiracy against me for the purposes of profit and reward and obtaining Title 42 U.S.C. §§ 651-666 “Title IV-D” Welfare remunerations, scams and/or schemes.

9.) Said respondent’s in this matter, in open collusion with the County of Contra Costa District Attorney Gary T. Yancy, XXXX and their assigns (John and Jane Does 1 through 100), did in fact act in bad faith, maliciously and with premeditated intent act in bad faith, in direct contravention to their oath of office, and to the concise rule of law of the State of California and in overt collusion in this matter to deny the defendant of his Constitutional Rights and Substantive Due Process of Law, and in direct contravention to his secured liberties and Amendment the Sixth secured liberty to “…be informed of the nature and cause of the accusation; to be confronted with the witnesses against him…”

10.) They have knowingly filed a defective claim that lacked sufficient subject matter jurisdiction
.

11.) They have knowingly filed a defective claim that lacks in personam jurisdiction.

12.) The have willfully filed a defective process without probable cause.

13.) They have willfully filed a defective process without a lawful registered Certificate of probable cause.

14.) They have arrested him with a fraudulent bench warrant, with neither probable cause, or a certificate of probable cause, nor with a lawful warrant.

15.) That it is a fact, that on March 15, 2002 they did willfully enjoin and conspire with “Judge” Judith Craddick to change a known res adjudicata contract of “Default” into a “Motion for Default.”

16.) They did in fact, also collude with said “Judge” Ms. Judith Craddick on that same date to change a res adjudicata contract of NOTICE OF RESCISSION into a “MOTION FOR NOTICE OF RESCISSION” in direct violation of law. 

17.) It is consummately clear and reasonable to the average person, that neither parties in this matter can be fair nor impartial as they are acting in direct violation of the Constitution of California and public policy of this state.

18.) It is clear that said Respondent’s embodied in the County of Contra Costa county District Attorney Gary T. Yancy et als. To one of the principles in this action and/or the real party of interest and is denying me the ability to confront the witness against me at lawful trial.

19.) That said respondent’s and their District Attorney et als, are acting in direct insolence to the laws and my rights and secured liberties in willful insolence to the concise rule of law.

20.) It is a fact, that their collusion and conspiracy to do so is a Domestic Violence against said Petitioner Richard William Pitchers and opprobrious to a free peoples.

21.) That aforesaid respondent’s and their District Attorney et als., have a clear Oath of office to uphold and defend the Constitution of California (1849) as well as the Constitution for the United States (1787-1791)

22.) That aforesaid respondent’s and their District Attorney et als., and surrogate court systems, are acting conspiratorially in direct collusion to either the ethics or enumerated authority of the aforementioned constitutions.

CONCLUSION

23.) That the aforesaid contemnor respondents through the County of Contra Costa District Attorney Gary T. Yancy and his assigns et als. criminal and overt act and/or omissions, along with their surrogate court systems; have cause and continue to cause me great harm and egregious damage.  They have made it not only doubtful, but an overt impossibility that they could be either be fair, or impartial, or could ever act in the public interest in this matter again.

24.) Whereas the District Attorney is of an extra-ordinary party to this matter whose duty is to protect both parties from injustice, has in fact defaulted and reneged on that duty, and thereby, by his own unlawful acts and/or omissions in this matter, has discharged his office from this matter.

PRAYER FOR RELIEF

25.) That your petitioner supplicates this court and Almighty God for justice in this matter in the following terms.

26.) That the above mentioned County of Contra Costa District Attorney Gary T. Yancy, et als., and all his assigns be immediately discharged from this matter; and,

27.) That the California Attorney General be noticed by this court of the above-mentioned problems and/or overt violations of law, and that they in the first instance take over the prosecutor function so that I may have a fair and impartial and just hearing in this matter; and,

28.) That this court provide to me any further remedy at law that it deems fair or just in this matter.

Further, AFFIANT SAITH NOT.

State of California


]







]
Affirmed

County of Contra Costa

]

Subscribed and Affirmed in the County of Contra Costa before Almighty God, in the State of California this ____ day of April, in the Year of our Lord and Savior Jesus the Christ, Two Thousand Two.

DATED:  April _____, 2002

SEAL:




_______________________________  







Richard Pitchers


1520 Lacey Court, #1

Concord, California

925-363-5470

Richard William Pitchers


1520 Lacey Court, #1

Concord, CA

925-363-5470

In Propria Persona, Sui Juris

IN THE CALIFORNIA STATE

IN AND FOR THE CONTRA COSTA COUNTY SUPERIOR COURT

	THE PEOPLE OF THE STATE OF CALIFORNIA,



Plaintiff/Respondent,


vs.

Richard Pitchers,



Defendant/Petitioner
	   Case No.: MSD97-02430


POINTS AND AUTHORITIES


FOR FORMAL RECUSAL OF


THE CONTRA COSTA DISTRICT


ATTORNEY FOR CAUSE


[PENAL CODE § 1424]


Cal. Const. Art. I, §§ 8 + 12


1.) It is a fact, that I am Richard William Pitchers.

2.) It is also a fact, that I am in my own proper person, as Richard William Pitchers, as my status factually is that of a White Christian male of majority, not an incompetent nor embarrassed by the Amendment the Fourteenth to the Constitution for the United States and lawful father to my child Christopher Pitchers
.

The discretion to be exercised is not an arbitrary one, but, in the absence of any positive disqualification of the father for the proper discharge of his parental duties, he has, as it seems to us, a paramount right to the custody of his infant child, which no court is at liberty to disregard. And while we are bound also to regard the permanent interests and welfare of the child, it is to be presumed that its interests and welfare will be best promoted by continuing that guardianship which the law has provided, until it is made plainly to appear that the father is no longer worthy of the trust. People v. Mercein, 25 Wend. 72.  Herrick v. Richardson, 40 NH 272.

3.) It is a fact, that I am not an American Bar Association nor a California Bar Association trained lawyer, that I am in fact, in propria persona, sui juris, acting as my own counsel of choice.

"Representing self pleadings are to be considered without technicality, [they] are not to be held to the same high standards of perfection as lawyers."  Haines v. Kerner, 92 S.Ct. 594; Blood v. Margis, 322 F.2d 1086 (1971)

4.) That I have personal and factual knowledge of the matters contained herein, and am of a right and status to bring forth this complaint at law, and demand for redress of grievances in the disqualification of the County of Contra Costa District Attorney Gary T. Yancy, et als.

5.) I have a substantive right as protected in law to be a father, and will not and refuse to be disenfranchised by said respondent’s in this matter:

"While the legislature may in its discretion, for the public good regulate the pursuit of a remedy, it cannot thereby destroy the right."  O'Connell v. Judnich, 71 Cal.App. 386

"Under our form of government, the legislature is not supreme.  It is only one of the organs of that absolute sovereignty of the people; like other departments of government, it can only exercise such powers as have been delegated to it, and which it steps beyond that boundary, it acts, like those of the most humble magistrate in the state, who transcends his jurisdiction, are utter void."  Billings v. Hall, 7 Cal 1 (1851)

6.) It is a fact, that Prosecutors are Judicial Officers under Cal. Const. 1849, Art. 6, Section 7.  As this is a fact, they have certain obligations to both the PEOPLE OF THE STATE OF CALIFORNIA, “we the people”, and your Petitioner Richard William Pitchers (which have been denied to me for defending myself)
.

"The United States Attorney is the representative not an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it should win a case, but that justice shall be done.  As such, he is in peculiar and very definite sense the servant of the law, the two-fold aim of which is that guilt shall not escape or innocence suffer.  He may prosecute with earnestness and vigor--indeed, he should do so.  But while he may strike hard blows, he is not at liberty to strike foul ones.  It is much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one."  Burger v. United States, 295 U.S. 78 (1935)

"It is the duty of the District attorney to file complaints and prosecute misdemeanor violations of statutes in cities where there is not city prosecutor or where the city prosecutor is disqualified or unable to prosecute or when the statutes are not being uniformly or adequately enforced."  20 Op.Atty. Gen. 234

"A prosecuting attorney is a public officer, because he represents the sovereign power of the people of the state by whose authority and in whose name under Const. [1789] Art. 6, § 20 [1849 - Art. 6, Section 7], all prosecutions must be conducted and not because of his relation to the court."  Fleming v. Hancey, 153 C. 162, 94 P. 620.

7.) That the District Attorney must answer the Bill of Particulars so lawfully submitted upon his office in order to adhere to the mandate that he inform me of the nature and cause of the accusation against me
:

"A prosecutor, when a charge is general, is frequently ordered to give the defendant a statement of the specific acts charged (bill of particulars)"  Fed.R.Crim.P. 7.
"The purpose of "Bill of Particulars" is to limit the proof of the charge" Idlehour Artists Colony v. Duryea, 89 N.Y.S. 2nd 180, 182

"The office of bill of particular is to give the adverse party information which the pleadings, by reason of their generality, do not give."  State v. Wond Sun, 133 P.2nd 761, 763, 114 Mont. 185

"In a criminal prosecution, the function of a bill of particulars is not that of compelling the defense to aid the prosecution in stating a cause of action."  State v. Jessup, 100 P.2d 969, 971, 98 Utah 482.

"The purpose of a bill of particulars is to further advise the accused of charges against him."  State v. Thierfelder, 132 P.2d 1035, 1038, 114 Mont. 104;  State v. Jameson, 134 P.2d 173, 174, 103 Utah 129.

The bill of particulars was simply an amplification of the complaint (Kurokawa v. Saroyan, 95 Cal. App. 772, 775 [273 P. 613]; Gage v. Billing, 12 Cal. App. 688 [108 P. 664]), and it merely gave the defendants reasonable notice of the items constituting the plaintiff's claim, to the end that they could be prepared for trial. (McCarthy v. Mt. Tecarte L. & W. Co., 110 Cal. 687, 692 [43 P. 391].)

Dicker v. Bisno, 155 Cal. App. 2d 554, 318 P.2d 159 (Cal.App.Dist.2 11/27/1957)

8.) The District Attorney has further duties at law which he is compelled to perform:

"A prosecutor's constitutional duty to disclose exculpatory information to the defendant includes releasing some officers personal information" (See Disclosing Officer Misconduct, a Constitutional Duty by Lisa A. Regini, J.D. )

Said contemnor District Attorney et als. Cannot perjure themselves to assure a conviction:

“We agree that under Franks, supra, 438 U.S. at p. 156-157, the defendant must make a "substantial preliminary showing that a false statement knowingly and intentionally, or with reckless disregard to the truth, was included by the affiant in the warrant affidavit" and that the false statement is necessary to the finding of probable cause.” People v. Benjamin, 77 Cal.App.4th 264, 91 Cal.Rptr.2d 520 (Cal.App. Dist.3 11/30/1999)

“Society is the ultimate loser when, in order to convict the guilty, it uses methods that lead to decreased respect for the law.” See United States v. Archer, supra at 677. United States v. Toscanino, 500 F.2d 267 (2nd Cir. 05/15/1974)

“Maloney contends that during his trial the prosecution knowingly used false testimony and violated his right under Brady v. Maryland, 373 U.S. 83 (1963) to be shown exculpatory evidence that is in the prosecution's possession. In reviewing the denial of a motion for a new trial based upon such allegations, we defer to the district court's judgment as to whether the evidence wrongfully withheld by the government might if disclosed have changed the outcome of the trial. When this question revolves on a pure issue of law, our review is de novo. Boyd, 55 F.3d at 242.

Section 1503 prohibits a person from endeavoring to obstruct or impede the "due administration of justice." To establish a violation of this section, courts require the government to establish that the defendant knew of a pending judicial proceeding and intended to impede its administration. See United States v. Aguilar, 115 S. Ct. 2357, 2362 (1995); United States v. Edwards, 36 F.3d 639, 645 (7th Cir. 1994). Maloney argues that the evidence failed to establish either the existence of a pending judicial proceeding or his knowledge of it. We will reverse

a conviction for insufficient evidence only if, after viewing the evidence in the light most favorable to the government, it is determined that no rational jury could have found the defendant guilty beyond a reasonable doubt. United States v. Brandon, 50 F.3d 464, 467 (7th Cir. 1995).  United States v. Maloney, 71 F.3d 645 (7th Cir. 11/29/1995)

“In Ex Parte Young, 209 U.S. 123, 155-56 (1908), the Supreme Court held that when a state official acts in violation of the Constitution or federal law, he is acting ultra vires and is no longer entitled to the State's immunity from suit.  In effect, Ex parte Young creates a legal fiction: a state official stops being a state official when he does something contrary to federal law.  The Ex parte Young doctrine permits only prospective injunctive relief; no money damages are available.  See Edelman v. Jordan, 415 U.S. 651, 664, 667-68 (1974). Gibson v. Arkansas Dep't of Corr., No. 01-1038 (8th Cir. September 12, 2001)

9.) Said respondent’s and their assigns are under the mistaken impression that as public servants that they have power over a state citizen to regulate him; this is in gross error of the law:

"The Constitution of this state is not to be considered as a grant of power, but rather, as a restriction upon the powers of the legislature, and it is competent for the legislature to exercise all powers not forbidden by the Constitution of the state, or delegated to the general government,  or prohibited by the constitution of the United States."  People v. Coleman, 4 Cal. 46, People v. Bigler, 5 Cal. 23; Williams v. Thompson, Jan T., 1856.

10.) Said respondent’s cannot conspire with the Judge
 in the above mentioned court, and any act of collusion is a gross violation of law and a dismissal of the matter with extreme prejudice
:

"That no one even by consent, be the attorney of both the litigating parties in the same controversy."  Farresly 47.  (Reference "Code of Judicial Conduct" Cannon 3[C] (1)(a) is acting as lawyer in proceeding.)

"But proceedings outside the authority of the court, or in violation or contravention of statutory provisions, are, whether the court have jurisdiction of the parties and subject-matter of the action or proceedings, or not, are utterly void."  Sache v. Wallace, 101 Minn. 169, 112 N.W. 386 (1907)

11.) Said respondent’s are in fact, penalizing me and arresting me before trial, without warrant, without probable cause; in direct contravention to their own published Penal Code:  PC § 681--Punishment; imposition Only Upon Legal Conviction.  No person can be punished for a public offense except upon a legal conviction, in a court having jurisdiction thereof.
"

"The filing of a complaint is essential to invoke the jurisdiction of the court."  Board of Trustees v. Municipal Court, 95 Cal.App.3d 322

12.) Said respondent’s are in gross violation of their own law; and the concise rule of law and they know this fact:

"As the affidavits on which the warrant issued had not been properly verified, the arrest was in violation of the clause in the fourth amendment which declares that 'no warrants shall issue but upon probable cause, supported by oath or affirmation…That this requirement for information of that character became part of our common law; and, that, because the affidavits were not properly verified, the information could not confer jurisdiction."  Albrecht v. United States, 250 47 S.Ct. 250, 273 U.S. 1, 71 L.Ed. 505.

13.) As the respondent’s acts and/or omissions have been wilful and without jurisdiction or due process of law, that contemnors in fact enjoy no immunity
 claims or remedy at law:  “"There is no judicial immunity from criminal liability."  Shoare v. Howard, 414 F.Supp. 379

"[T]he touchstone of due process is fundamental fairness." (Salas v. Cortez, supra, 24 Cal.3d at p. 27.)

The legislature may not deprive a person of life, liberty or property without due process of law. Judicial enforcement of that standard does not permit a court, however, to substitute its own policy judgment for that of the legislature. Ferguson v. Skrupa, 372 U.S. 726, 83 S. Ct. 1028

"It is not a judicial function for judge to commit intentional tort, even though tort occurs in a courthouse." Yates v. Village of Hoffman Estates Illinois, 209 F.Supp. 757

"When any court violates the clean and unambiguous language of the Constitution, a fraud is perpetrated and no one is bound to obey it."  State v. Sutton 63 Minn. 147 65 NW 262, 30 ALR 660

14.) ABA Code of Professional Responsibility, Dr. 7-103 (a) (Final Draft 1969) ("A prosecutor 'shall not institute or cause to be instituted criminal charges when he knows or it is obvious that the charges are not supported by probable cause."  American Bar Association Project on Standard for Criminal Justice, the Prosecutor Function, 1.1, 3.4, 3.9 (1974), American College of Trial Lawyers, Code of Trial Conduct, Rule 4 (c) (1963) [Gerstein v. Pugh, 420 U.S. 103 (1975)

15.) "Officer is under no duty to make an unlawful arrest, resistance to unlawful arrest not in violation of Penal Code § 148, §241, §243; People v. Curtis, supra, (1969) 70 C2d 347, 359, 74, Cal.Rptr. 713, 720-721, 450 P.2d 33, 40-41--People v. Moreno (1973) 32 C.A. 3d Supp.1, 9-10, 108 Cal.Rptr. 338, 343-344.  See Arrest Without Warrant, Witkin, California Criminal Procedure, Op. Cit. § 102-105.

16.) Under existing law, there is a common law presumption that an arrest made without a warrant is unlawful.  People v. Agnew, 16 Cal. 2d. 655, 107 P.2d 601 (1940)  "Under the common law presumption, if a person arrests without color of legality provided by a warrant, the person making the arrest must prove the circumstances that justified the arrest without the warrant."  Badillo v Superior Court, 46 Cal. 2d 269, 294 P 2d 23 (1956); Dragna v. White, 45 Cal. 2d 469, 471, 289 P2d 428, 430 (1955) ("Upon proof of [arrest without process] the burden is on the defendants to prove justification for the arrest."

17.) Said respondent’s through their District Attorney Gary T. Yancy have knowledge of the law, and are accountable in the first instance in this matter for all acts and/or omissions committed thereof:

"Moreover, due process of law requires that criminal prosecutions be instituted with the regular processes of law, which processes include the requirement that the institution of any criminal proceeding be authorized and approved by the district attorney."  People v. Municipal Court 27 CA3d 193, 103 Cal Rptr 645 (1972)

18.) Said respondent’s did by act and/or omission deny me a right to a fair and public trial, an overt violation of Article I, Section 15 of the Constitution of California. See:  Right to public trial.  In re Wagner, 119 CA 3d 90, at 107, 173 CR at 773.

19.) County of Contra Costa District attorney is using oppression and overt violation of the law in order to coerce me and to violate my rights in overt violation of the law:  SEE: Collins v. Harkers Heights (1992) 503 US 115, 126; (1992).  SEE ALSO:  County of Sac. v. Lewis, 118 S.Ct. 1708, 120 L.ed2d 1043, 1998

20.) It is clear that these are illegal and void proceedings and I am not allowed to have normal defaults be entered and acted upon in the normal course of law in this matter as those defaults filed by me, were res adjudicata by said respondent’s District Attorney who had a substantive duty to act and/or answer them, and did instead remain silent
 on my lawfully filed Default and Rescission
.

“Failure to answer is silence. Silence can only be equated with fraud where there is legal and moral duty to speak, or when inquiry left unanswered would be intentionally misleading. US v Tweel (1977) 550 F 2d

297.

"And to condemn a person without hearing him or giving him an opportunity of defending himself, was contrary to natural justice; and such proceedings have always been held illegal, and void by this court."  9 Ed. 4, 14, G. 11 Ca. 99. Fa. Baggs Case I Sid. 14. 2 Sid. 97.  Rex v. Champion.  4 Mod. 37. Glies Case.

Rex v. Chancellor, &ct. of Cambridge S.C. Fort 202. Pg. 1334 to 1342

"[t]he principal function of procedural rules should be to serve as useful guides to help, not hinder, persons who have a legal right to bring their problems before the courts."  346 U.S. 946 (1954) ...to honor the goal of the Federal Rules of Civil Procedure:  "to secure the just, speedy and inexpensive determination of every action."  Rule 1, Fed.R.Civ.P.

[Problems, Cases and Materials in Professional Responsibility, by Robert H. Aronson, American Casebook Series, © 1985, West Publishing Co., 50 West Kellogg Boulevard, P.O. Box 64526, St. Paul, Minn., 55164-0526; p. 539.]

Neder v. United States, 527 U.S. 1 [1999]  ("[A]ctionable fraud requires a material misrepresentation or omission")

"Fraud upon the court confers equitable jurisdiction on a court to set aside a judgment where the unsuccessful party has been prevented from exhibiting fully his case, by fraud, or deception; as by keeping him away from court" Luttrell v. United States, 664 F.2d 1274 (1980)

A related concept in law is "wilful blindness": the criminal defendant who should have known, and could have asked, but deliberately chose not to ask.  The law regards "wilful blindness" as equivalent to knowledge. U.S. v. Jewell, 532 F.2d 697, 700-701 (9th Cir. 1976), cert. denied, 426 U.S. 951 (1976). Cited with approval in U.S. v. Lara-Velasquez, 919 F.2d. 946, 950-951 (5th Cir. 1990). 

The cliché "ignorance of the law is no excuse" is an ancient legal doctrine that still has vitality and validity today. See, for example, Ratzlaf v. U.S., 510 U.S. 135, 149 (1994); U.S. v. Freed, 401 U.S. 601, 612 (1971) (Brennan, J., concurring); Minnesota v. King, 257 N.W.2d 693, 697 (1977).

21.) It cannot be disputed that said respondent’s and their District Attorney want only to enslave me to my own property of my own son, and destroy me thereby: 

"The chief division of rights of persons is this: men are either free or slaves." The Institutes of Justinian (533AD); Lib. I, Tit. III Gai. I. 9.

22.) Said insolent acts and/or omissions committed by said respondent and their District Attorney et als., has shocked the conscience of normal citizens in the County of Contra Costa:  

"'"[S]ubstantive due process" prevents the government from engaging in conduct that "shocks the conscience," Rochin v. California, 342 U.S. 165, 172 (1952).'" Com. v. Bruno, 432 Mass. 489, 503 (2000), quoting Aime v. Commonwealth, 414 Mass. 667, 673 (1993), quoting United States v. Salerno, 481 U.S. 739, 746 (1987). A statute which violates the equal protection or substantive due process of the affected class is unconstitutional. Cf. English v. New England Medical Center, Inc., 405 Mass. 423, 428 (1989).  

"Procedural due process 'requires that a statute or governmental action that has survived substantive due process scrutiny be implemented in a fair manner.'" Id., citing Aime v. Com., 414 Mass. at 674 (commitment proceedings).

 We have indicated that the injury suffered by a plaintiff is " 'irreparable' only if it cannot be undone through monetary remedies." Cunningham v. Adams, 808 F.2d 815, 821 (11th Cir.1987).

Title 18 U.S.C. § 1001  "Whoever in any manner within the jurisdiction of any department or agency of the United States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device am material fact, or makes any false, fictitious or fraudulent statements or representations, or makes or uses any false writing or document knowing the same to contain any false, fictitious or fraudulent statement or entry, shall be fined...or imprisoned..."

Title 18 U.S.C. § 4 Misprision of felony.  "Whoever having knowledge of the actually commission of a felony cognizable by a court of the United States, conceals and does not as soon as possible make known the same to some judge or other person in civil or military authority under the United States, shall be fined not more than $5,000 r imprisoned more than three years, or both." SEE Penal Code § 38 [GC 1027.5]

Title 28 U.S.C. § 1361.  Action to compel an officer of the United States to perform his duty.  The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an officer of the United States or any agency thereof, to perform a duty owed to the plaintiff.

23.) The Fourteenth Amendment prohibits the state from depriving any person of “life, liberty, or property without due process of law.”  The Court has long recognized that the Due Process Clause “guarantees more than fair process.”  Washington v. Glucksberg, 521 U.S. 702, 719 (1997).  It also includes a substantive component that “provides heightened protection against government interference with certain fundamental rights and liberty interests.”  Id., at 720; see also Reno v. Flores, 507 U.S. 292, 301-302 (1993).  Any denial of Due Process must be tested by the “totality of the facts” because a lack of Due Process may “constitute a denial of fundamental fairness, shocking to the universal sense of justice…”  Malloy v. Hogan, 378 U.S. 1, 26 (1964) (quoting from Betts v. Brady, 316 U.S. 455, 461-462 (1942) where it was noted that any violation of any of the first Nine Amendments to the Constitution could also constitute a violation of Due Process).  "[T]he court must be vigilant to scrutinize the attendant facts with an eye to detect and a hand to prevent violations of the Constitution by circuitous and indirect methods. Constitutional provisions for the security of person and property are to be liberally construed, and ‘it is the duty of courts to be watchful for the constitutional rights of the citizen, and against any stealthy encroachments thereon.' Boyd v. United States, 116 U.S. 616, 635 , 6 S. Ct. 524, 535 (29 L. Ed. 746); Gouled v. United States, 255 U. S. 304, 41 S. Ct. 261, supra."  (as cited from Byars v. U.S., 273 US 28, 32).  And it is further established that any law impinging on an individual’s fundamental rights is subject to strict scrutiny  (San Antonio School District v. Rodriguez, 411 U.S. 1 (1973).

24.) Whereas, the California State Attorney General is mandated by law to assume full custody of this matter and provide a fair hearing in this matter in accordance with his own law:

2A:4-30.84  Attorney General may order support enforcement agency to perform duties.

20.If the Attorney General determines that the support enforcement agency is neglecting or refusing to provide services to an individual, the Attorney General may order the agency to perform its duties under this act or may provide those services directly to the individual.  L.1998,c.2,s.20. [New Jersey Statutes]

"Decency, security and liberty alike demand that government officials shall be subjected to the same rules of conduct that are commands to the citizen.  In a government of laws, existence of the government will be imperiled if it fails to observe the law scrupulously. Our Government is the potent, the omnipresent teacher. For good or for ill, it teaches the whole people by its example. Crime is contagious. If the government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy. To declare that in the administration of the criminal law the end justifies the means -- to declare that the

government may commit crimes in order to secure the conviction of a private criminal -- would bring terrible retribution. Against that pernicious doctrine this court should resolutely set its face." 277 U.S. at 484-85.  United States v. Toscanino, 500 F.2d 267 (2nd Cir. 05/15/1974)  SEE ALSO:  Olmstead v. United States, 277 U.S. 438, 485, 72 L. Ed. 944, 48 S. Ct. 564 (1928)

Richard William Pitchers


1520 Lacey Court, #1

Concord, CA

925-363-5470

In Propria Persona Sui Juris

IN THE CALIFORNIA STATE

IN AND FOR THE CONTRA COSTA COUNTY SUPERIOR COURT

_________________Term

	THE PEOPLE OF THE STATE OF CALIFORNIA,



Plaintiff/Respondent,


vs.

Richard Pitchers,



Defendant/Petitioner
	   Case No.: MSD97-02430

   
NOTICE OF MOTION


AND MOTION




FOR FORMAL RECUSAL OF


THE CONTRA COSTA DISTRICT


ATTORNEY FOR CAUSE


AFFIDAVIT IN SUPPORT OF 


MOTION FOR FORMAL 
DISQUALIFICATION OF DISTRICT 
ATTORNEY GARY T. YANCY, ET 
ALS.


[PENAL CODE § 1424]


Cal. Const. Art. I, §§ 8 + 12


COMES NOW THE AGGRIEVED AND DAMAGED PARTY IN THIS MATTER, BY THESE PRESENTS:

The white Christian male adult, Richard William Pitchers, who having personal knowledge of these matters, and knowing the penalties for the crime of perjury, hereby truthfully states for the record and deposes and says:

1.) My name is Richard William Pitchers.

2.) My name and spelling is only exactly as: Richard William Pitchers. I do in fact, do not use any other, nor do allow any other form of my name nor capitalization.

3.) I am the plaintiff/petitioner in the above mentioned NOTICE OF RESCISSION.

4.) I have personal knowledge of the facts in this matter.

5.) I am acting as my own counsel in my own proper person: In Propria Persona Sui Juris; and,

6.) That I am NOT PRO SE nor PRO PER.  Any such assertion is an overt lie, as people making such claim have knowledge of the law and are making claims for other malicious designs in which to disenfranchise and/or enslave me to them and/or their system which grants them remuneration.

7.) I am in fact, the lawful father, and have superior title and claim and am holder in due course of my children.

8.) That my child to whom I am father and own is Christopher Pitchers, born January 25, 1992.

9.) That the mother of my son is in fact, Laurie M. Pitchers.

10.) I have never given authority for my children to be taken from me.

11.) Any such authority is against my will and direct express written consent.

12.) That Laurie M. Pitchers did in fact, wilfully leave me and did approach the respondent’s clothed under color of law, and under the fraud of necessity in which to enjoin with their “Welfare” Title IV-D remuneration scam and/or schemes, committed under the guise of “The Best Interest” of my child, which it is not, nor ever has been.  The whole scheme implemented under color of law and under color of authority is to subsidize women who have unclean hands, and allow them to steal children so that the state may extort great monies upon hardship to me, under color of law, under color of authority using “Best Interests” of the child as a fraud to implement transfer of funds as a ongoing scheme to defraud the taxpayer monies.

13.) That in fact, RESPONDENT’S ARE in overt violation of law, the state cannot disenfranchise me without a compelling showing of unfitness.

14.) I have never been unfit, in any way shape or form.  Any assessment to the contrary are ONLY being brought forwards by those obtaining either direct or indirect “Welfare” Title IV-D remuneration, scams and/or schemes.

15.) That on or about March 15, 2002 I did by special appearance only, did an appearance without an appearance in the above mentioned tribunal.

16.) That the opposing Respondent Counsel at this hearing did directly perjure themselves and state that she had not received the Bill of Particulars.

17.) That in fact, my Next Best Friend and Counsel of Choice in this matter Nelson Kenyon did in fact, testify of lawful proof of service.

18.) COURT OF THE

19.) That later, this same contemnor admitted in having “only two documents” 1.)  The Rescission and 2.)  The Bill of Particulars; which directly controverted her previous testimony and did show factual perjury in direct presence of Ms. Craddick.

20.) It is  a fact, that Ms. Craddick did not do anything upon presentation of that overt perjury committed by contemnor Respondent’s lawyer in her presence.

21.) Ms. Craddick upon receiving direct proof of service by Nelson Kenyon, then shuffled the papers and became flustered then overly lied and said she didn’t “understand” the papers which were lawful proof of service documents.  She in fact committed overt perjury and enjoined with Respondents in their ongoing criminal acts and/or omissions in this matter.

22.) When Nelson did state to her and give her legal notice “He refuses your officer and has complied with the terms being forced upon him without any terms of culpability or latches.”  Ms. Craddick, having knowledge of the law then lied and said she didn’t understand what latches was.

23.) Mr. Kenyon then asked her once more if “Are all parties free to leave in this matter” and gave her final warning.  When she did not comply, both he and I left the courtroom having no further business there.

24.) We then walked out normally and an officer came up and unlawfully arrested me and then dragged me back into her tribunal, as they locked the door behind me and let no other persons in this tribunal.

25.) A tall bailiff in the courtroom looked at contemnor Ms. Craddick and asked “Do you want me to go get him?”  Ms. Craddick hesitated then said “Yes.”  Then bailiff left followed by other bailiff’s.

26.) I did in fact, lawfully serve upon Ms. Craddick and the above-mentioned tribunal a NOTICE OF PUBLIC HEARING, clearly citing that this would only be a public hearing in accordance with Article I, Section 15 of the Construction of the state of California.  She did willfully violate her own oath of office and the concise rule of law.

27.) It is a fact, that Nelson Kenyon did attempt to get back into the court to record what was transpiring and was forcibly restrained by a Sheriff officer under direct orders from Ms. Craddick.

28.) It is a fact, that the “lawyer” for Family Support Services said “Now that Mr. Pitchers is not here, I would like a bench warrant as of now.”  That lawyer did in fact, give NO probable cause, nor did subscribe nor verify any reasons whatsoever for reasonable cause.

29.) Ms. Craddick did willfully, cogently with aforethought enjoin with respondent Family Support Services lawyer and without either reasonable nor probable cause did overtly conspire and order your Appellant’s unlawful arrest and incarceration.

30.) At no time was I given Miranda rights.

31.) At no time was I allowed to have the concise rule of law in this tribunal.

32.) At no time was I allowed substantive due process of law.

33.) Under direct threat and duress, Ms. Craddick then did illegally change my DEFAULT into a “MOTION FOR DEFAULT” in direct and overt violation of law.

34.) Under direct threat and duress, Ms. Craddick then did illegally change my NOTICE OF RESCISSION into a “MOTION FOR RESCISSION” in direct and overt violation of law.

35.) Being under direct threat and direct menace by Respondents in over collusion with Ms. Craddick, I was forced to without knowing or being able to resource the law, forced to accept whatever terms and/or conditions illegally forced upon me above my objections and being forcibly kept ignorant of the nature and cause of the instant accusation against me.

I swear the following is the truth, and I will affirm the same in open court if asked to do so.

Submitted this April ____, 2002

SEAL:





_____________________________ 







Richard William Pitchers  – AT LAW







In Propria Persona, Sui Juris







Richard William Pitchers

1520 Lacey Court, #1

Concord, California [Zip Exempt]

925-363-5470

VERIFICATION

Contra Costa County
]





]  ss.

State of California
]

I, Richard Pitchers being the undersigned, declare under penalty of perjury as follows:

That the afore-going Document(s), Affidavit(s), Declaration(s), and/or Materials, Id., including referenced and/or attached documents, and/or duplicates of such documents are exacting copies of the originals in my/or my counsel’s (specifically not American Bar Association, or professional “Attorney’s”) possession.  That I have read the foregoing document(s) and attachments, and know and understand their contents, and having personal knowledge, know them to be true.  As to those matters submitted therein upon information and/or belief, as to those matters, I also believe them true.

Executed this 25 day of  February, in the Year of Our Lord and Savior, Jesus the Christ, year Two-Thousand-Two.

SEAL:





_____________________________ 

Richard Pitchers


1520 Lacey Court, #1

Concord, California

925-363-5470
SUBSCRIPTION
Subscribed this 25 day of February, under exigent circumstances, before Almighty God, this 25 day of  February, in the Year of Our Lord and Savior, Jesus the Christ, year Two-Thousand-Two.

SEAL:





_____________________________ 

Richard Pitchers


1520 Lacey Court, #1

Concord, California







Reserving All Rights, Giving Up None

In the California Superior Court, In and for the County of Contra Costa

______________ Term

Richard Pitchers





]









]
Case No. 





Appellant/Petitioner
]
CERTIFICATION OF SERVICE


vs.






]
PROOF OF SERVICE









]

THE PEOPLE OF THE STATE OF CALIFORNIA

]





Respondents


]

_______________________________________________]

I, the undersigned, hereby declare that I am over the age of 18 years, and not a party to the within entitled cause of action; and, Further, hereby deposes and says: that on the date certified below, I did serve UNDER AUTHORITY OF APPELLANT/PETITIONER the attached document named:
1.)  Richard Pitchers NOTICE OF PUBLIC HEARING




9 Pages
__________________________________________________________________________ 

The aforesaid documents were served in the following manner:

____By personal service.  I did personally deliver the above-described documents at the address, or addresses captioned below:

____By the U.S. Postal Service by first class United States Mail Post

paid certified envelope, sealed by my hand at _______________________.

Certified Number __________________________________

____By phone communication transmission [FAX], the material aforementioned on-line was sent at a total of ______ transmitted pages to  Tel.#(   )    -   

____By sealed envelope, hand enclosed by me and mailed to:
	SUPERIOR COURT OF CALIFORNIA

County of Contra Costa

725 Court Street

P.O. Box 911

Martinez, CA    94553
	Supervising Attorney Contra Costa Cty

Dept. of Child Support Services

50 Douglas Drive, STE 100

Martinez, CA  94553

	District Attorney of Contra Costa Cty

Gary T. Yancy

725 Court Street 

Martinez, CA  94553


	


Further, I declare under penalty of perjury that the foregoing is true and correct and that these documents were served by me personally as stated above and/or mailed and sealed as stated above within the California Republic.

DATED:  February 26, 2002


______________________________________ 

______AM/PM




Nelson Kenyon

3359 Steele Drive

Bay Point, California

Telephone 925-458-5002

by Lawful Service

� Whoever falsely assumes or pretends to be an officer or employee acting under the authority of the United States or any department, agency or officer thereof, and acts as such, or in such pretended character demands or obtains any money, paper, document, or thing of value, shall be fined under this title or imprisoned not more than three years, or both.  18 U.S.C.A (2001) § 912


� "Where there is clearly no jurisdiction over the subject matter, any authority exercised is usurped authority, and for the exercise of such authori8ty, when the want of jurisdiction is know to a judge, no excuse is permissible."  Bradley v. Fischer, 13 Wall 335, 352


� "The statist notion that government may supercede parental authority in order to ensure bureaucratically or judicially determined "best interests" of children has been rejected as repugnant to American traditions.  Judges and state officials are ill-equipped to second guess parents and are precluded from intervening in absence of powerful countervailing interests".  Zummo v. Zummo, 574 A.2d 1130, 1138 (Pa. 1990), citing, Lehr v. Robertson, 463 U.S. 248, 257-61, 77 L.Ed.2d 614, 623-29, 103 S.Ct. 2985, 2991-93 (1982).


� This judicial retaliation for exercising due process remedies are felony under Title 18 U.S.C. $ 241.36 This judicial retaliation for seeking to report criminal activities was a felony under Title 18 U.S.C. $$ 1505, 1510, 1512. Retaliating against a whistleblower, witness and informant for seeking to report crime. SEE Also: Title 18 U.S.C.  4 (misprision of felony). “Whoever, having knowledge of the actual commission of a felony cognizable by a court of the United States, conceals and does not as soon as possible make known the same to some judge or other person in civil or military authority under the United States, shall be fined not more than $500 or imprisoned not more than three years, or both.”


� "Article the Sixth:  In all criminal prosecutions the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed witch district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense."


� Lusardi v. Curtis Point Prop. Owners Assn., 138 N.J. Super. 44, 50 (App.Div. 1975), a charge of contempt and aid to litigant's rights must be tried separately since it would constitute a "double barrel" proceeding denying the litigant due process


� Suffered denial of fundamental rights at trial SEE People v. Pope, (1979) 23 Cal.3d 412, 427


� "This is a due process case.  The most significant, and I venture to suggest--the most enduring part of the courts opinion today, is its recognition of this initial constitutional premise.  The court squarely holds that 'under the due process clause, a detainee may not be punished prior to an adjudication of guilt in accordance with due process of law.'      This right to be free from punishment is not embodied in any provision of the Bill of Rights.  Nor is the source of this right in any provision found in any statute.  The source of this fundamental freedom is the word "liberty" itself as used in the Due Process Clause, and as informed by history, reason and the past course of decisions,' and the judgment and experience of 'those whom the constitution is entrusted' with interpreting that word."  Anti Fascist Committee v. McGrath, 341 US 123, 162-163, 71 S.Ct. 624, 643-644, 95 L.Ed. 817 (Frankburter, J. Concurring) SEE Lewis v. Flynt, 439 US 438, 457, 99 S.Ct. 698, 708, 58 L.Ed.2d 717 (Stevens J. dissenting) [Bell v. Wolfish, (U.S.N.Y.) 99 S.Ct. 1861, 441 U.S. 520]


� State's acceptance of federal funding for child support enforcement (42 U.S.C. 651-669, domestic violence programs and CAPTA (Child Abuse Prevention and Treatment Act ["Mondale Act"]) also waives its 11th Amendment immunities.  DOUGLAS v. CALIFORNIA DEP'T OF YOUTH AUTH., No 99-17140 (9th Cir. November 14, 2001)


� See "Admission, admission by silence" and "Silence, admission & estoppel by" in Black's Law Dictionary.  Which is "enacted into law" in federal RULES OF EVIDENCE Article 3 "Presumptions".


� Ex parte Bollman, 4 Cranch, 75, 127,2 L.Ed. 554, U.S. V. Mitchell, 2 Dall


348, 355,1 L.Ed. 410, Bryant v. U.S. 257 US 386, 387" A conspiracy to


prevent altogether, the enforcement of a statute of the United States has


been held to be a conspiracy to commit treason by levying war against the


United States" [Article III SEC. 3 CL1]


� ("[A]ctionable fraud requires a material misrepresentation or omission")   


See: Restatement (Second) of Torts § 682, Illustration 1 (1977) (indicating that a person who, by causing a court to issue a writ of capias against someone to whom he lent money, caused the borrower to be "arrested . . . and kept in prison" is properly held liable for the arrest and imprisonment if the lender's purpose in using legal process was wrongful (and regardless of  favorable termination or want of probable cause)).  Neder v. United States, 527 U.S. 1 [1999]
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