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Michael A. Ludwig, Bar #f0135481

J. Gary Linder, Bar #020532

JONES, SKELTON & ITOCHULL PL.C.
2901 Notth Central Avenue, Suite 300
Phoenix, Arizona 85012

Telephone: (602) 263-7342

Fax: (00?) 200-7844

mludwig| @jshfirm.com
glinder@jshfirrn.com
minuleentries@jshfir.com

Attorneys for Defendants Apache Wells
Homecwners Association, Inc., Johmson,
Stoll, Wood, Pasula, Larson, Bonpell,
Gregory, Resset, St, John, Miller and Funger
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SUPERIOR COURT OF TTIE STATE OF ARIZONA
COUNTY OF MARICOPA

KEN DOSHIER and DORQTHY DOSHIER,
hushand and wife; DOUG W. HENDTRSON
and MARIAM HENDERSON, husband and
wife: JAY HOWIET1 and KITTY L.
HOWT.ITI'), husband and wile, WITLY
FERNANDEZ, an unmanied man,
HARRIETT JACKSON, an unmarried
woman; KAREN OLSEN, an nnrnamed
woman; RICHARD G. JAMES, an unmartied
man; DWANE SEELE, an unmarried mai;
DENNLS O'CONNOR, an unmarricd man;
RICK EICHER, an unmarried man; RAY
FITZGFRALD, a married man; LARRY L.
WALSTON, a married mau; ROBERT
TEAGUE and NIDI TEAGUE, husband and
wife; GEORGE W. FUGMAN snd ELS]E M.
EUGMAN, husband and wite; LAVINA M.
JUNG, @ warned woman, DOQLORES M.
MILLER, an unmatried woman; DENNIS M.
LANG and JOICE A. LANG, husband and
wifs; CHARLES E. KILGORE and LORNA
KILGORE, husband und wite;
MARGUERITTE CUIUN, an unmarried
worman; CHIRISTINE KNIGHT, a marricd
woman; RONALD KNIGLIT, an unrnarried
man; RICHARD SWINGLE and CORA
SWINGLE, husband und wife; GARY
FRANCHER and DARBAKA FRANCHER,
hushand and wife; RITA TAYLOR, an
unmarried woman, JESSIE E. BENNETT, an
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DEFFNDANTS’ SETTLEMENT
CONFERENCE MEVMORANDUM
Hicks;

(Settlement Couference Judge Michael
Ryan)

(Assigned to the Honorable Bethany G
}
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o unmartied woman; GENE R KRZY CKl and
E MARJORIE KR7.YCKI, husband and wilt, O
i BD WHITE and ''ERRI WHITE, lwshand and RN
o wifc: DARLENE STETNER, a married Vit

b4

woman; DORA RICH, an unmartied woman; IR
LEW ITANDELAND, an upmarricd man: PR
CLARENCE LAMERS and SHARI B
LAMERS, hnshand and wife; JANICE R
CHRISTO, a married woman; OSCAR R GO
FLORES, an unmarried man; JENNJAL
MARTTN, an unmarried woman; R
CEORGIEANNA LANCIICKI, an unmartied TR
woman; JOAN PRETERSON, a martied BRI
woman; DORA REED, an unmai ied woman; S
MARYANNE MILLT:R, an unmarried A
woman, DALE ADAM and THERESE
ADAM, busband and wife; TAMES J. L
KIRKPATRICK, an unmarried man; EMILE RN
DUFEY, a marricd svomarn; CHARLTS LAIR I
and LELA LAIR, husbund and witc; MARGIE
STOCK, a mutried woman; JOHN
CORMACK, a married man; LEE W ALTER,
2 married man; WALTER STROMME, a
married wan; DEVERE STEVENSON and 7
OIS L. STEVENSON, husband and wite; fodn
_ . BONNIE WILCOX, a marticd woman; ROY C
T NELSON, a marricd man; SHARON ANTES, A
e a marricd woman; DONALD 1. {ILL and e
P NORMA L. HIIL, husand and wife; ROGER
| YOHANSON and DIXTE JOHANSON, RN
RN husband and wife; PALILINE PERMANN, a Do
AR married woman; DAVID STOWE and TONI
STOWE, husband and wife; .LEROY
LANOUE and DONNA LANOUE, husband o
and wife; PAUL WICHERTS, an unmarried NN
man; JAMES DANIELS and LOLA G
DANIELS, hwshand and wife; CHBARLES
RADCLIFF and VIRGINIA RADCLITT,
husband and wile; JAMES DORRANCE, a
o marmied man; JAMES PEARSON and JANE S
o PRARSON, husband and wile; BILL A
Bool VERNON and DORIS VERNON, husband (R
SN and wife; ITARVEY BELL, an unmarried man; :
WILLIAMS SCHUMACHER and LUCY
SCHUMACHER, husband and wife; JAMES
MASCORELLA and LOISMASCORELLA, Y
husband and wife; GERALD LENKA and sedon
MARCY I.ENKA, husband and wile, Lo

Plaintiffs, l . \
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V.

APACHE WELLS HOMEOWNERS
ASSOCTATION, INC., an Arizona non-profit
corporation; APACHE WELLS COUNTRY
CLUB, INC., an Arizona non profit
corporation; BRIAN J OHNSON and Susan
JOHNSON, husbaml and wife: THOMAS H.
FINGER, #n unmarricd man; MARVIN A.
STOLL and MARY E. STOLL, husband and
wife: GORDON WNOD and LINDA WOOD,
husband and wife; TONY PASULA and VAL
PASULA, husband and wile; MARVIN A
LARSON and R1JTII J. LARSON, husband
and wife; JAMES BONNELL and JOCILLE
BONNELL, hugband and wite; WILLIAM F.
GREGORY and JOANNE GREGORY,
hushand and wife; ROBERT RESSET'L and
BERNYCE RESSETT, husband and wife; JRV
ST. JOHN and ’AT ST. JOHN, husband and
wife; and L.J. MILLER uud JOYCE MILLER,
husband and wile,

Decfendants.

Defendant hereby submit their Scttloment Confercuce Memorandum.

L FACTS

Apache Wells is one of the oldcst retirement communitics in the
Phoomix metro arca. The community began in (he mid 1960’s as a mobile bome park.
Over time, the communily has grown to over 1400 homes, that arc a mix of mobile homes
and traditional custom and semi-cusiom homes. Apache Wells Cramtry Club has been in
existence almost as long as the Apache Wells Homeowners Association. The golf course
owned by the Country Club is located in the subdivision, and muny ol (he homes are
dircctly adjacent to the gulf course. '[he Country Club is made up of 485 memberships,
which arc all mdividuals that live in Apache Wells. The Country Club memberships are

not conneled to particular lots, rather, anybady who owns 2 howe Apache Wells can
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hc a Country Club member, 1t one of the 485 memberships is available, and thcy want to
purchase the membership.

This lawsuit arises frum a proposal for the Association to acquire certain
property and to construct a community ceuter for the benefit of all members of the
Association. The planning for the community center project began in 2005. The
Assaciation retained the services of Dr. Wendy Hultzman, who is a land use professor al
Arizopa State University. Dr. Hultzmaa conducted a comprehensive analysis of the
community and issued a detailed report. As a result of that study, the Association formed
the Long Range Planning Commitice to explore the implementation of Dr. Hultzman's
recommiendations. The Long Range Planning Committee's tusk was to investigate options
for the Associalion regarding o communily center. Currently, the Association docs not
lhave a community cenler. |

The Long Range Planning Committee held over 55 meetings during the Two
years this project was being planned. All homcowners were invited lo attend so that the
Commitree could get input from the residents. The Association also held 10 or morc
"own hall" style meetings that were widely publicized and well aticnded. A detailed
Power Paint presentation was made at sevoral of the town hall muetings. The Association
held four upen joint Board Meetings with the Country Club’s Board of Directors, thirteen
general homeowneis meetings, in addition 1o over twenty rcgulatory Board Meetings.
The community center pri;r'ént was discussed at every ume of thosc meetings, Every
meeting was widely publicized and open to every member.

In addition to the above referenced meetings, the Board of Diractors decided
to conduct a seres of 54 smaller meetings in member's homes. Those meelings are
commonly referred to as "coffec partics”. Again, the purpose of thoge meetings was Lo
wform the members of the Association of the plan to build a community center, and to

seck input from the members. Over 800 peoplc attended these collee meetings. loput

1837409.1 4
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fromn the members was paramount, a8 the Bourl wanted to make certain that the proposed
pruject had the support of the community., If the project was not suppurted by the
communily, a vatc on the issue would have been a waste of time.

In addition to the dozens of open meetings held, the Association also
provided mailings (o all mombers regarding the project. Furthermore, information
regarding the project was routincly provided in the newsleiter of the Asgociation.

In order to acquire the property and build the community center, the
Association needed to raisc money for the project by way of a special asscssment, The
vote for the special assessment was widely publicizud and the voter turnout was A8% of
the «ligible voters. The vote was beld on February 21, 2007 The person in charge of the
counting of the ballots was Plaintif! { Delores Miller. Ms. Miller has testificd that the
outcome of the election was 644 yes votes and 594 no votes.

The applicable bylaw rogarding special assessment votes states that:

(1)  Special Assessments shall be approved by a two-
thirds (2/3) vote of the Board at a duly called meeting at
which u quornm is present, and by the majority vote of the
‘residential unit owners at a special election called nnd
publicized for that specific purposc,

The Board of Direciors nf the Association reads that provision to require 4
majority of the votes cast at the special clection, which is what happencd. At the present
time, the Court in this mattcr has ruled that the provision requires the mujority of all
eligiblc voters. Accordingly, the special assessment is not heing collected at this time:.

 With respect to Plaintiffs’ claim of a conflict of intcrest for the Board
Members thal also are mombers of the Country Club, the reality is fhat the status of
certain Board Members as members of the Country Club was well known. The fact that
cortain Board Members were also Country Club juemhers was never concealed, and was

fully disclosed.

1837409, 3

2:31PM




.' ’OCT 17 28687 15:37 FR JONES SKELTON 602 263

o0 ~A (o) A EEN L [ —

S o

11
12
13

o 14

15
16
17
18
19
20

138 )
—

()
™~

24
25
26

1943 TO 608239527020

1. PLAINTIFKS' CLAIMS

Plaintiffs’ Amended Complaint contains three Counts. Defendants’ pusition

on these: claims arc a3 follows:

Declaratory Relief/Injunction
Defendants have conducted the affairs of the Association in accordance with

the applicable CC&R’s, Bylaws, and State Law at all time televant to ths lawsuit. At the
present time, the claim for a permanent injunclion appears to be moot, as Judge fTicks has
issucd @ minute entry videring the injunction. In the event Judge Hick's ruling is reversed
by way of a Motion for Reconsideration or Appeal, Defendants will supplement this
portion of th eir disclosure statement.
Reguest for Documents

Over 1,000 documents have been produce so far. Plaintiffs have recently
served Netendant with a Request for Production. Defendants will continuc to produce all
non-privileged documents that are required to be produced under thiz Rules of Civil

Procedute.

Breach of Fiduciary Obljgation

Arizona has lony acrepted the “business judgment rule” with respect 1o
claims agninst members of Boards of Directors. Furthermore, in order (o establish a ¢laim
of breach of fduciary obligation against the individual Defendants in this watter, the
standard is gross negligence. Sec United Dairymen uf Arizona v, Schugg, 212 Ariz. 133,
128 P.3d 756 (2006). '

Plaintiffs’ claim that @ recent Arizona Cowrt of Appeals casc, Tierra

Ranchos Homeowners Association v, Kitchukiov, standg for the proposition that the

business judgmen ruls does not apply to Boards of Directors of homeowner associalions.

Plamtiffs claim that the standard 15 not g£ross negligence, rather, the standard ix

1837404.1 [
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rcasonableness; Plaintiffs claim that in order to provail on their claim for breach of
fiduciary obligation, they have the burden of proving that the acts of the Buoard were
unreasopahle. Defendants have reviewed the Tierra Ranchos case and do not agree with
Plaintiffs’ ussessment of the case. Regardless, Defendants did act reasonably at all times
relovant to this lawsuit.

The former and cwrrent members of the Board of Directors did not breach
any duties owed to the Apache Wells Homcowners Association. The affoire of the
Association have heen conducted by way of npen Doard meetings. The minutcs for each
of those meetings were: provided to all members of the Association.

The allegations of failing to disclose 2 conflict of intctest have no legal or
fucwal basis. Certain members ol the Association’s Board of the Dircotors are also
members of the Country Club. Those Board memhers’ statug as Country Club members
wag not hidden and was well known. The golf course and country club are located
romplctely within the Apache Wells Association.

1. DAMAGES

Damiges are a complicated issuc i this matter because most, if not all, of
this claims being made by Plaintifs sound in eyuily. At this point, Plaintiffs have
prevailed on a portion of their claims as thoy relate to the interpretation of the Bylaw
provision regarding the number of voles requircd for a special assessment to pass.
Plaintiffs are expected to demand payment of fheir attoreys’ fees expended with respect
10 that igsue. Plaintifls have not filed a fec application with respect to that IsNieE,
(et sfore, the billings have not be disclosed.

The remaining breach of [fiduciary obligation claims, which have been the
subject of the mujority of the discovery conducted to date also will also likely result in an

attorneys’ fee award Lot the provailing party.

IR37400 1
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1 {v. SETTLEMENT DISCUSSIONS
o o ? There have not been any setilument discussions since this lawswit was filed,
3 | Plamtiffs did request (hat that Association refrain frum collccting the special assessment ) 1
s 4 | aud moving forward with the building project. The Association agreed to delay the R

s | collection of the special assessmenl for a time, and then decided (v move torward. Judge
O ¢ | Hicks® ruling on Plaintiffs” Motion for Summary Judgment invalidawd the votc on the

7 | spocial agsessment, thereforc, it has not been collected. Since the special assessment 18 '

R g | required for the building project, the proposed Community Center Project has not moveul c s
‘ ” 1 o | forwardl. |
10 The building project involved an Agrecment in Principal with the Country e

11 | Club. The Country Club currontly owns the building and Jand at the location of the
12 | proposcd Community Cenler. The Agreement in Principul involved the sale of the land )
- i 13 | and Luilding to the Association. In light of the special assessmient heing invalidated, the ;

14 | Association will not be able to comply with the Agreoment in Principal. The Country f
15 | Club’s position on (his issuc has not been decided.  On information and belicf, the |
' 16 | Country Club is likely to move forward with a project of some type that will not involve
- ::_f‘ . | ‘. i 17 | the Association. If that hapbens, the Assaciation will be unable to coustmet a Community
| : 18 | Center ut the currcnt location, There are no feasible altemative locations for

19 | Community Ceuter.

RN 20 V.  LIKELY VERDICT
e 71 Judge Hicks has already ruled that the special election did not obtain enough Yy

22 | votes for the special agsessment to pass. The Association is in the process of deciding if [
te 77 | an appeal will be filed, as Judge Hicks has issued ap injunction, which can be appealed as
B . 24 | a matter of right. Judge Flicks’ ruling has not been rediced to a signed order, therefure,

, 25 | the 30 day time period to file an appcal has not started 1o run.

10374001 8 S
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2
3 | regarding the breach of fiduciary obligation claims.
4 vl. CONCLUSION
5
0
< | the best interest of the community.
8 DATED this |7 * day of October, 2007.
9
10
11
12
13
14
15
16 | Finger
Original/Copy of the foregoing faxed/mailed
17 ] this |7 day of October, 2007 to:
18 | Michael J. Ryan
BROENING OBERG WOODS & WILSON
19 | P.0. Box 20527 |
Phoenix, Arizona 85036
20 | Settlement Conference Judge
21 | Steven W. Cheifetz
Stewart F. Gross
22 | CHEIFETZ LANNTELLI MARCOLINL P.C.
1850 North Central Avenue, 19" Floor
23 | Phoenix, Arizona 85004
Attorneys for Plaintiffs
> M .
» "\é/ Ae M @O{C)k 2
N Uu T
26
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With respect to the remaining claims, Defendants’ position is that the likely

verdict will be in favor of the Defendants, as Plaintiffs will not meet their burden of proof

Defendants are prepared to participate in this settlement conference in good

faith. Defendants are willing to cvaluate a reasonable proposal from Plaintiffs that is n
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arichael A. Ludwig

J. Gary Linder

2901 North Central Avenuc, Suite 300
Phoenix, Arizona 85012

Attorneys for Dcfendants Apache Wells
Homeowners Association, Inc., Johnson,
Stoll, Wood, Pasula, Larson, Bonnell,
Gregory, Resset, St. John, Miller and
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