Mr. Goto

Senior Government


Topic:

CIVIL LIBERTIES


Unit Lesson #5 – Obscenity and Free Speech (Tues. 4/27/04)

State Standard:

2SS-D6
Develop and defend issues involving civil rights and civil liberties.

Objectives and Expectations for Learning:

The students will understand the three aspects of the Lemon Test as well as the three "evils" the Establishment Clause works to avoid.

Students will develop a definition for the word Obscene and Obscenity.

Students will be able to define and differentiate between Libel and Slander.

Anticipatory Set:


Have the word "Obscene" written on the board.

What is the Establishment Clause, Free Exercise Clause?



Review Court decisions from the previous day.




Engel vs. Vitale, 1962
Westside Community Schools vs. Mergens, 1990




Jacobsen vs. Massachusetts, 1905
Reynolds vs. United States, 1879
Direct Instruction:
After reviewing the court cases from the Freedom of Religion as well as the Lemon Test, the class will begin to start instruction on the Freedom of Speech.  


Ask the class…
When can your Free Speech be limited or denied?




What is Slander and Libel?




What is Symbolic Speech?




What would you define to be Obscene or Socially Unacceptable?

The teacher will read and ask the class for comments regarding Arizona's definition of Obscenity.

Share with the class a news article and ask if the person's rights were violated or if they're offense could be defined as obscene or indecent.

If time allows, introduce the class to the case of Tinker vs. Des Moines.

Guided Practice:


Students will have time to refer to one another as well as ask the teacher for clarification.

Closure:


Review some of the terms with the class.

Summative Assessment: Notes may be collected at the end of class for points.

I. Freedom of Religion


Establishment Clause / Free Exercise Clause


Police Power  - how did/didn't it apply to the following case?



Engel vs. Vitatle, 1962



Westside Community Schools vs. Mergens, 1990



Jacobsen vs. Massachusetts, 1905

Reynolds vs. United States, 1879

Lemon Test – Lemon vs. Kurtzman, 1971

(3 steps to avoid 3 evils)

II.  Freedom of Speech


Symbolic Speech


Obscene


Libel / Slander
Objective

*Understand the three aspects of the Lemon Test as well as the three "evils" the Establishment Clause works to avoid.

*Develop a definition for the word Obscene and Obscenity.

*Define and differentiate between Libel and Slander.

I. Freedom of Religion


Establishment Clause / Free Exercise Clause



Define:

Establishment Clause





Free Exercise Clause





Police Power

Police Power  - how did/didn't it apply in each case?



Engel vs. Vitatle, 1962 (Marsh vs. Chambers, 1983)

-Schools required to pray at the beginning of the day, prayer, even if voluntary, has no place in the business of the government





Marsh vs. Chambers, Nebraska 1983

-Court ruled, unlike in schools, voluntary prayer is accepted as it has always been since colonial times

-Congressmen are older and less susceptible to peer pressure and indoctrination





Engel vs. Vital, 1962




-school children are younger and easily influenced



Westside Community Schools vs. Mergens, 1990

-Students requested to form a Christian Club with membership being optional to all students

-School said no based on the Establishment Clause

-Won in the federal courts


Jacobsen vs. Massachusetts, 1905

-School and required students to be vaccinated for polio

-Jacobsen's belief said the entering of foreign substances to the body was morally wrong




-Court it was necessary to protect the good of the order
Reynolds vs. United States, 1879





-Mormon man married two wives





-Prohibited by federal law in any territory of the U.S.





-Reynolds said it violated his religious freedoms





-Court said keeping the good of the order and 

-Can't always honor personal religious doctrine or it would overrule the Law of the Land.
Lemon Test – Lemon vs. Kurtzman, 1971

-Pennsylvania law required that the state reimburse private schools for teacher pay, textbooks, and other materials needed in non-religious courses.

-Court said the state was aiding the religion

-Too much government entanglement in the church
(3 parts to avoid 3 evils)

Establishment Clause avoids: sponsorship, financial aid, and involvement in religious activity

Lemon Test: 1- does it serve a secular, non-religious purpose? 2- does it advance or hinder religion? 3-does it avoid government entanglement in religion?

II.  Freedom of Speech


Obscene



Have students work together to define what it means to be Obscene.

Symbolic Speech



-Expression of beliefs, ideas by conduct rather then in speech or print.


Libel / Slander

Libel- publication of statements that wrongfully damage another’s reputation. 



Slander- speech that wrongfully damage’s a persons reputation.

13-3501. Definitions


ARIZONA OBSCENITY LAWS
In this chapter, unless the context otherwise requires:

1. "Harmful to minors" means that quality of any description or representation, in whatever form, of nudity, sexual activity, sexual conduct, sexual excitement, or sadomasochistic abuse, when both:

(a) To the average adult applying contemporary state standards with respect to what is suitable for minors, it both:

(i) Appeals to the prurient interest, when taken as a whole. In order for an item as a whole to be found or intended to have an appeal to the prurient interest, it is not necessary that the item be successful in arousing or exciting any particular form of prurient interest either in the hypothetical average person, in a member of its intended and probable recipient group or in the trier of fact.

(ii) Portrays the description or representation in a patently (openly, clear) offensive way.

(b) Taken as a whole does not have serious literary, artistic, political, or scientific value for minors.

2. "Item" means any material or performance which depicts or describes sexual activity and includes any book, leaflet, pamphlet, magazine, booklet, picture, drawing, photograph, film, negative, slide, motion picture, figure, object, article, novelty device, recording, transcription, live or recorded telephone message or other similar items whether tangible or intangible and including any performance, exhibition, transmission or dissemination of any of the above. An item also includes a live performance or exhibition which depicts sexual activity to the public or an audience of one or more persons. An item is obscene within the meaning of this chapter when all of the following apply:

(a) The average person, applying contemporary state standards, would find that the item, taken as a whole, appeals to the prurient interest. In order for an item as a whole to be found or intended to have an appeal to the prurient interest, it is not necessary that the item be successful in arousing or exciting any particular form of prurient interest either in the hypothetical average person, in a member of its intended and probable recipient group or in the trier of fact.


Prurient- Inordinately interested in matters of sex

(b) The average person, applying contemporary state standards, would find that the item depicts or describes, in a patently offensive way, sexual activity as that term is described in this section.

(c) The item, taken as a whole, lacks serious literary, artistic, political or scientific value.

3. "Knowledge of the character" means having general knowledge or awareness, or reason to know, or a belief or ground for belief which warrants further inspection or inquiry of that which is reasonably susceptible to examination by the defendant both:

(a) That the item contains, depicts or describes nudity, sexual activity, sexual conduct, sexual excitement or sadomasochistic abuse, whichever is applicable, whether or not there is actual knowledge of the specific contents thereof. This knowledge can be proven by direct or circumstantial evidence, or both.

(b) If relevant to a prosecution for violating section 13-3506, 13-3506.01 or 13-3507, the age of the minor, provided that an honest mistake shall constitute an excuse from liability under this chapter if the defendant made a reasonable bona fide attempt to ascertain the true age of such minor.

4. "Nudity" means the showing of the human male or female genitals, pubic area or buttocks with less than a full opaque covering, or the showing of the female breast with less than a fully opaque covering of any portion thereof below the top of the nipple, or the depiction of covered male genitals in a discernibly turgid state.

Turgid: swelled, swollen, or inflated from natural state by internal or expansive forces

5. "Sadomasochistic abuse" means flagellation or torture by or upon a person clad in undergarments, a mask or bizarre costume, or the condition of being fettered, bound or otherwise physically restrained on the part of one so clothed, for the purpose or in the context of sexual gratification or abuse.

Sadomasochistic: sexual gratification through the means of physical or emotional abuse

6. "Sexual activity" means:

(a) Patently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated.

(b) Patently offensive representations or descriptions of masturbation, excretory functions, sadomasochistic abuse and lewd exhibition of the genitals.

7. "Sexual conduct" means acts of masturbation, homosexuality, sexual intercourse, or physical contact with a person's clothed or unclothed genitals, pubic area, buttocks or, if such person is a female, breast.

8. "Sexual excitement" means the condition of human male or female genitals when in a state of sexual stimulation or arousal.

9. "Ultimate sexual acts" means sexual intercourse, vaginal or anal, fellatio, cunnilingus, bestiality or sodomy. A sexual act is simulated when it depicts explicit sexual activity, which gives the appearance of consummation of ultimate sexual acts.

Bestiality- The quality or condition of being an animal or like an animal, Conduct or an action marked by depravity or brutality, Sexual relations between a human and an animal. 

Sodomy- Any of various forms of sexual intercourse held to be unnatural or abnormal, especially anal intercourse or bestiality.
Teen in trouble for anti-Bush drawings

Associated Press
Apr. 26, 2004 10:23 AM

PROSSER, Wash. - One drawing showed President Bush's head on a stick. Another depicted Bush as a devil launching a missile.

The drawings by a 15-year-old boy were enough to prompt some questions from the Secret Service.

Agents questioned the teen after being called by police. The boy's art teacher told school officials about the drawings, and they called police.

The boy was not arrested but the school district has taken disciplinary action. 

Bring in other Topics…


Can Howard Stern be deemed as Obscene?

How about Janet Jackson and Justin Timberlake's 2004 Super Bowl Event?










