Environmental Due Diligence Required For Buying Gasoline Stations
Numerous retail gasoline stations are being sold by many of the large oil companies and other smaller oil jobbers. Prior to purchasing gasoline stations, environmental due diligence should be completed to help assure that the prospective purchasers are acquiring properties that do not have unforeseen risks such as not being able to get a loan; unwanted regulatory mandated cleanup; significant additional future environmental costs; and/or not being able to sell the property once it is purchased. The following is pertinent information to know when buying and selling gasoline stations. 

What Environmental Consultants Should Be Hired? 
Make sure that they are approved by the bank that is going to finance the property, that they are a state approved qualified consultant, and that they have experience completing due diligence during the sale of gasoline stations. 

What Types of Risks Exist at Gasoline Stations? 
Contamination is the obvious risk. However, regulatory compliance of the UST system is a risk that is often overlooked by purchasers. Many gasoline stations have older UST systems that are fiberglass lined or cathodically protected, and will require upgrades including UST replacement in the near future. Failure to properly evaluate the UST system could lead to the USTs being shut down by the regulatory agency. 

Adequate Phase II site investigation must be completed to assess the current concentrations of soil and groundwater contamination to determine what level of cleanup may be required by the regulatory agency. Additionally, vehicle service was historically completed at many gasoline stations that do not currently conduct service. Different types of contaminants can exist from various vehicle fluids and solvents used in cleaning parts. Also, hydraulic hoists and waste and fuel oil USTs were often present. If known many of the large oil companies may assume liability for these issues; however, if unknown a new purchaser could take undue liability. Therefore, these issues need to be assessed. At older gasoline stations it is common for orphan USTs to be present from past use, which if discovered, increased costs may be incurred from resulting contamination and UST removal. Many times the cost of removal can be negotiated with the sellers. If contamination has migrated beyond property boundaries, third party lawsuits could be filed that require cleanup of the offsite contamination. 

In most cases, the lending institution involved will need this information to make an informed risk decision on the collateral they are taking to secure their loan. 

Why Not Go Straight To a Phase II ESA and Skip the Phase I ESA? 
Many purchasers ask this question and use logic that “We already know it is a gasoline station and the sources of potential contamination are obvious, so let’s save the cost of the Phase I ESA and go straight to the Phase II ESA.” For example, if a Phase I ESA is skipped and a Phase II ESA is completed only at the current UST system, several other risks could be missed such as orphan USTs, waste oil and fuel oil USTS, hydraulic hoists, contamination in septic systems, and vehicle service contaminants. If this occurs, then adequate site investigation may not have been completed. This could result in a denial of financing, a problem selling property in the future, unknown offsite migration, etc. 

The Gasoline Station has a Regulatory Closure; So No Additional Work is Necessary, Right? 
A lot of the gasoline stations that are for sale have regulatory closures. Sometimes this means that no additional work is necessary; however, depending upon how long ago the closure was completed usually determines whether additional work is necessary. Even if the gasoline station has a regulatory closure and a newer UST system that meets the EPA’s federal upgrade standards, a new release may have occurred. Many of the banks require site investigation to document current conditions if the previous data is older than 5 to 7 years. 

Can a Gasoline Station be Purchased if it is Contaminated? 
It is unrealistic to expect that no contamination is present at a gasoline station. Contaminated sites can be purchased provided the appropriate due diligence is completed to properly assess the risks, so the contamination can be managed. In Michigan, indemnification from liability can be achieved through the preparation of a Baseline Environmental Assessment (BEA). A Category-S is required in the instance where the buyer of a gas station will continue to operate the site as a gas station. The key for the state to approve a Category-S BEA is to be able to distinguish between the old contamination and any new contamination that may occur, which is often very difficult. 

What Options Exist if a BEA Can’t be Completed or the Site is not in Michigan? 
In this instance the environmental consultant, environmental attorney and the purchaser and seller should discuss possible options, such as obtaining a regulatory closure; agreeing to document the nature and extent of existing contamination at a site to establish “baseline conditions;” having the seller indemnify the purchaser for existing contamination; etc. 

What Approach Should be Taken When Purchasing a Gasoline Station? 
Each site is different. A qualified consultant who understands both the financing and regulatory side of the transaction should be hired to complete Phase I and II ESA due diligence. The time to complete these transactions sometimes takes several months. Some remediation may be necessary along with long term periodic monitoring of the groundwater. 


