Narrowing The Nation’s Power: The Supreme Court Sides with The States by Judge John T. Noonan, Jr.
There are some things which the General Government has clearly a right to do  there are others which it has clearly no right to meddle with, and there is a good deal of middle ground, about which honest & well disposed men may differ.  The most that can be said is that some of this middle ground may have been occupied by the National Legislature; and this surely is no evidence of a disposition to get rid of the limitations in the constitution; nor can it be viewed in that light by men of candor.
 Alexander Hamilton to George Washington, 8/18/792

whatever tends to enforce submission to the prohibitions they [Reconstruction Amendments] contain, and to secure to all persons the enjoyment of perfect equality of civil rights and the equal protection of the laws against State denial or invasion, if not prohibited, is brought within the domain of congressional power.
 Ex parte VA, defines appropriate legislation (1879)

[Cf. definition of necessary and proper in McCulloch v MD, which includes all means which are appropriate]

In tort law when one has a duty to act and fails to act, one is liable. ... if a trustee has a duty to act and fails to act, the trustee is liable for breach of trust.  The state university was in the role of guardian of the rights guaranteed Christy Brzonkala [US v Morrison (2000) pursuant to Violence Against Women Act] by the fourteenth amendment. Failure to defend these rights was equivalent to action. (is so in racial context) State inaction can be compensated even by suits against individuals.  Thus, question of economic/noneconomic, direct/nondirect, and so forth could be avoided. [Rape by state university football players punished by two semester suspension, did not report it to police  only violent felony that isn’t, and didn’t do much to assist victim]

Boerne v. Flores (1997): remedial, congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end. e.g. Florida Prepaid Postsecondary Education Expense Bd. v. College Savings Bank (1999), fear of state violation of copyright not proportional to past problems; Kimel v. Florida Board of Regents (2000) as to age discrimination, and Bd of Trustees v Garrett (2001), as to disabled discrimination, even given hearings on the matter.  Unlike courts, Congress directly reflects public attitudes and beliefs, enabling Congress better to understand where, and to what extent. (dissent) Cf. Scorn of S/T on use of proportionality test in 8A context.  Court not Congress gets to define what legislative findings are broad enough. 

The real irony [Ex parte Young type rules seen by justice as a well recognized irony] is that a formal oxymoron should be a cornerstone of the jurisprudence of any court. [Yalewoman] exceptions: habeas corpus, unconstitutional taking, section five of 14A, review of state court rulings when constitutional/federal law is involved, consent to suit, and US suing states directly. Cities are persons (buts states aren’t) when enforcing civil rights laws, but can still be sued pursuant to the fourteenth amendment, even though 14A only applies to state action.  States, however, directly can’t be sued, though state employees sometimes can, unless money has to be taken out of the state treasury in the process. Also, states are sovereigns, generally considered persons, which makes sense when the SC talks about state dignity and that a State’s sovereign immunity is a personal privilege which it may waive at pleasure. But, they aren’t persons.
I can’t believe it. I can’t believe that you, or the court itself, take this kind of guff seriously 

What kind of thing do you imagine the court thinks dignity is? You can’t eat it, touch it, feel it. To be a little more philosophical, isn’t it a tautology? The states have immunity, therefore the states have dignity. ... Dignity is not an explanation why immunity is granted. [YW]

it is necessary to distinguish a prince from his subjects, not only by the outward pomp and decorations of majesty, but also by ascribing to him certain qualities, as inherent in his royal capacity, distinct form and superior to those of any other individual in the nation.
[Blackstone notes the importance of sovereign dignity; compare this to modern day states that can be brought into court, borrow money with the necessary solvency requirements, and a moral duty of not cooperating in an injustice]

Chisholm: Justice Blair (signer) state and citizen and citizen and state means same; Justice Cushing  state sovereignty abridged for good of the whole; Justice Wilson (signer) a state, any more than the men who compose it, ought not to do justice and fulfill engagements? It will not pretended that there is to establish justice protects people of the US as a whole; the term sovereign is totally unknown in our Constitution; CJ Jay (signer/Federalist writer) sovereignty passed from king to people of the US. US bound by law of nations, thus its courts can keep states in check. Dissenting ... Justice Iredell, on statutory grounds.

[Cohens v Va (1821) split Article III jurisdiction into parties and federal questions with the 11A only applying to the former. Consent applied via demands of Constitution.  Tossed aside as dicta in Hans v LA (1890). Osborn v Bank of US (1824), state’s officer is not state, even if state had to pay.]  

diversity jurisdiction also the concern of Madison/Hamilton/Marshall when they noted that It is inherent in the nature of sovereignty not to be amenable to the suit of an individual without its consent .... is now enjoyed by the government of every state in the Union. (Federalist 81, Hamilton, talking about monetary suits) .  But ... Madison: states have residual and inviolable sovereignty, but boundaries of national/state powers will be settled by federal tribunals. (F.39) Ultimate authority resides in the people alone. State courts would be part of the national judicial system and tax collecting. (F.46) Hamilton: immunity Unless, therefore, there is a surrender of this immunity in the plan of the constitution. (F. 81)

Immunity works only because of the seven exceptions to it. The most important of these, the suit against an officer, works only because its self-contradiction is happily ignored. Of the reasons supporting the doctrine, one is a tautology, the other utterly unusable by a modern state that wants to keep its credit. The chief practical effect is to shield not only state government but many subsidiary state agencies [universities, university presses, state agencies, etc.] from complying with federal laws enacted for the good of all.

Remedy?
 impeachment too heavy, salary and related financial matters too petty, and nomination process too hazy

 carefully drawn legislation: limit patent protections to anyone (even states) that are immune from suit, use of spending power with conditions, and minor legislation that serves purposes piecemeal.  First harder to pass than decision of five, second perhaps improper, and third might be also so held. 

 The sovereign remedy for ills in a democracy is exploration and exposition of a problem, leaving it to the good sense of those who can effect its solution to take the necessary steps. Lawyers/Judges know the imperfections of the law and have a duty pursuant to Model Code of Professional Responsibility (L) and Code of Judicial Conduct to speak and write for the improvement of the law. The SC doesn’t quite do this ... they have a agenda that arises above the facts, facts raising from millions of state employees, patent holders, students in universities, etc. that might need protection of the laws. And, those who do not, namely judges, hold those who best know the facts behind legislation, that is, legislators, back. Ultimately, the people are sovereign, states are expressly not, and similarly clearly are restrained by the Constitution. 

[Arguments: structural/prohibits unitary system  states are however subordinate in any number of ways; solvency  immunity would in the end salvage credit, cities have risked bankruptcy w/o fatal harm, and it’s unjust; dignity  but states aren’t princes, or even people with such moral rights.  If they aren’t, state presses, et. al, surely aren’t.]

------> The states are permitted to act unjustly only because the highest court in the land has, by its own will, moved the middle ground and narrowed the nation’s power. 

