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                          Workers’ Comp. conclusion

E/R/E/E + injury AOE/COE – Defenses = WC benefits


Part of Calif. Constitution since 1906

Is strict liability

LC 132(a) – anti-discrimination statute which prevents discrimination because of industrial injury

Ie. union worker who lost seniority due to non-credit for time while off the job due to WC injury and loss lead to poss. lay off.

E/R defenses - Business Necessity

~> medical condition precludes return to work

~> general lay off

~> not related to injury ie. E/E didn’t pass drug test

Example: E/E injured, discrimination felt and files a 132(a) petition for harmful act to E/E resulting from injury. At this point burden of proof shifts to E/R to prove bus. nec.

~> If found in favor of E/E, there is a restoration of benes., discrimination stops, receives retro-active pay and benes. and $10k + $250 for attorney fees.

Americans w/ Disabilities Act (Fed.) added strength to CA LC 132(a). Here E/R has burden to determine if reasonable accommodation will make E/E employable. Has provisions for a penalty = 3x E./E’s back pay.

                                                   Corporations
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Corporation ~> is a legal entity existing under the authority of the state legislator.


Each state has its own corp. requirements.


Corp. is a separate legal entity, regarded by law as having an existence apart from its owners. Has rights under Constitution.

Directors do not own the corp.; they act on behalf of it.

Corp. can be found guilty/held accountable for crimes except those resulting in imprisonment or death.

Huge benefits to shareholders are the aspects of limited liability. Corp. responsible for own debts for example.

Corps. Have the characteristics of 
- centralized management and control





- continuous existence.

Different types of businesses:

1) sole proprietorship

single owner

2) partnerships

two or more owners

~> an association of 2 or more persons who are engaged in bus. as co-owners.

Can convey property in name of partnership, as well as sue or be sued.

Is treated by law as an aggregate of its individual members.

3rd parties partner general agent – contracts binding on all, even if they didn’t know about it so long as within the general scope of the bus.

Each partner is
- legally found to have an interest in the assets.

· has the right to participate in bus. management.

· subject to unlimited personal liability on all debts and liabilities of the partnership.

A partner cannot transfer ownership without consent of the other partners.

Forms a) joint venture



A partnership formed for a limited purpose or operation.


b) limited partnership



Must have one or more general partners.



i) general partners



Have rights and obligations incident to partnership.



ii) limited partner



Has no right to participate in management of partnership bus.



Is like a shareholder ie. basic contribution to partnership is money.


Other forms not necessarily covered: Nonprofit Corporation, Nonprofit Organization and Unincorporated Association.


Set up a corp. and organize it by executing and filing Article of Incorp. With Sec. o’ State.

Corp. has a shield to some extent for directions, shareholders, etc., provided follow state corp. mandates.

There are ways to “pierce the corp. veil,” ie. if corp. is being run as an alter ego or if the corp. is being under capitalized. Fraud is always a reason to go beyond the corp. shield.

Mandatory provisions:

1) name of corp.

Contact Corp. Status and find name not already taken.

2) statement of bus. purpose


must be one of the following: a) to engage in any lawful act for which a corp. may be organized under general corp. law.



b) to engage in the banking bus.



c) to engage in the trust company bus.



d) to engage in the practice of a profession in which a corp. may lawfully engage.



No further statement allowed.



Cannot be formed to violate public policy.

A) must have agent for service of process listed




Name and address of person required.



B) must have capitalization




Or show the capital structure of the corp. ie. shares of stock nec. to set up and run the corp.




Basically sketch out financing plan.




Show amount of stock and classes of stock: if one class of stock – common stock or general stock – each share treated equally.




1 class – list total number of stock




2 or more classes – 1 list classes






- 2 list total numbers



C) execution




Must be signed and acknowledged by incorporators and directors named in the articles of incorporation



D) must be filed with Secretary of State




Corp. comes into existence at filing time.




Would also include following – if corp. is of a limited existence.

· if there were restrictions on the transfer or sale of stock.

· If you want to limit the of directors

Basically those things germane to the essence of the corp.

3) corporations

Corp. begins to act as a corp. at the first organizational meeting. Corp. can’t function until internal structure established, usually done at the first meeting.

Give notice to all noted incorporators and directors to be at the first meeting.

First meeting:

1) elect officers


People who will run the bus. day-to-day


Officers are elected by original directors.


An officer can hold more than one position.

2) elect directors


These people will adopt bylaw


Bylaws govern the internal structure of the corp., and are usually drafted ahead of time with the aid of counsel.



Contains, among other things, the duties etc. of each officer and their terms.


Here you sketch out how you want the bus. run.


Articles and bylaws are not in concrete. Can be amended in various ways ie. by board of directors. Would file copy of amended articles with Sec. o’ State.


Promoters are the people who participate in the formation of the corp.

3) enter into agreements for goods or services


Often entered into on behalf of the corp. even before its existence, ie. equip. and leases.


These contracts would be adopted at the organizational meeting.



Offer + acceptance + consideration = contract



Ratified – written acceptance



Implied acceptance – by use of goods or services


At the pre-meeting, promoter stage, they offers which can be accepted, withdrawn or rejected.

4) authorize issuance of shares


Issuance ~> process by which all or part of a corp.’s authorized stock is sold.

5) authorize establishment of bank accounts and related duties thereto

Corp. – 3 categories

De Jure ~> one organized in compliance with state requirements.


Substantial compliance usually good enough.

De Facto ~> exists where there was insufficient compliance for de jure status, but steps taken were sufficient to treat entity as a corp. with respect to 3rd party dealings.


Some “color of good faith” attempt to comply should be shown.

Estoppell ~> usually a term of equity, ie. would be unfair to declare them not a corp., to either corp. or creditors.


Could be used to prevent fraud or injustice.


Basically a corp. because you’ve held yourself out to be one.

Promoters

Arrange - compliance with state requirements to set up a corp.


- financing and establish contracts at organization of corp.

1) fiduciary duty


Are regarded as joint venturers who owe to each other a duty of full disclosure and fair dealing as to all corp. matters.

2) full disclosure


Failure to do this may open the promoter up to liability.


Bus. opportunities found at this point belong to the corp.


Promoter must disclose all material facts.


Promoter cannot make a profit off the corp.


Disclose to a board quorum – independent board or full shareholders.

3) possible outcomes of violation of fiduciary duty


Recission – set aside contract


Damages – fair market value

· punitive

ie. promoter finds land at $1,000


fmv – as if had prop. 


punitive if sells for $15,000, cost him $1,000 - owes


yrs. before being a


corp. $14,000


corp. promoter


deals corp. land for $15,000, when fmv is $10,000 – would owe corp. $5,000
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Effective date of registration statement is 20 days after filing ~> then can start selling corp. issuance.

Defenses to misrepresentation on disclosure statement – corp. really has no recourse.

Corp. is held accountable.

Directors and others may have a defense ie. due diligence in their performance of their jobs.


Example: Directors can rely upon reports warranting reliance like attorneys, engineers or CPAs. Those individuals rather could be liable. Corp. would also be held accountable.

Due diligence ~> the exercise of due care.

Proxy

~> the power to vote another’s share of stocks.

Must be in writing and conform to state requirements.

Becomes effective the date it is signed.

Normally each stock has the right to vote.

Only valid for 11 mons. unless stated otherwise.

May be made for longer on the proxy.

Formally max. is 7 years.

Generally these are revocable, but can be made irrevocable if so noted on the proxy.

Death or incapacity does not revoke the proxy in and of themselves. Notice must be sent revoking it to the corp.

Voting rights go with the stock. Even if proxy signed. The new owner may vote, and is not bound by the proxy.

The exception is if the proxy is on the face of the stock, because you have notice in that case.

Proxy solicitation ~> when someone sends a request for your proxy vote. 

Must contain full disclosure to all material facts.

Corp. is required to include your proxy solicitation in mailing so long as it has full disclosure.

Bus. is not required to include all proxy solicitations.


Ie. if action planned is adverse to the corp., directors don’t have to include it.

Directors determine if proper or not.

Registration statement ~> a detailed statement as to all matters pertaining to the stock…

Corp. has to give annual status report, and notice of annual meeting.

1 
corp. bus.

2    directors

3    number of stock in sale

4    capitalization

5    status

6    value of corp.

7    earnings

8    number of employees and salaries of directors/officers

9    length of time

10    price of stock

11    debts/assets

12    what is issuance for

13    litigation/liabilities

Corp. powers

~> the means by which a corp. accomplishes its purpose.

Expressed powers

~> conferred by statute, or by articles or bylaws.

Ie to adopt and use corp. seal



To adopt, amend or repeal bylaws



To qualify to do bus. in another state or country



To Purchase, redeem or deal etc. shares of stock



To make donations



To establish pension plans



To borrow money and post bonds



To participate in partnerships or joint ventures

Implied powers

~> IP to perform such acts as are reasonably necessary to accomplish corp. purpose.


Ie. med. corp. of doctors – IP may be to buy stationary, equip., meds., as well as hire nurses and staff.

1. Ultra Vires Transaction ~> one that is beyond the purpose and powers of the corp.


ie. a family bus. which goes into munitions production


Can bring cease to actions if ie. corp. gives gifts without a legitimate bus. purpose.


Can also if enters into partnership of bad nature.



Or if corp. enters into a prof. bus. without appropriate licenses.

2. Criminal Acts ~> more than ultra vires, because they violate statutes and/or pub. policy.


They are therefore void.

Management and Control


Lies with directors/board



Centralized system of control through directors



Number set in bylaws/articles



Terms given in bylaws/articles



Quorum nec. for action to take place




Ie. if 9 directors, 5 positive votes would be required. However there could be a 2/3 vote required for certain things to pass.



Held accountable for their votes



Are expected to be at all properly called meetings




Being a nominal director ie. celeb. on board for visibility of entity, or incapacity are not excuses, nor is inability to attend meetings. Should resign if these are the cases.



Is a voluntary function




However person must have accepted the position



Control the direction of the corp.



Cannot assign duties over to someone else




However can appoint committee to investigate something further prior to a vote



Directors’ votes don’t always have to make money, but must be the result of due diligence.



When voting can abstain for legitimate bus. purposes.


Officers



Appointed by directors



Day-to-day functionaries



Agents and employees of the corp.
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Crime ~> something prohibited by law

There are several different categories…

Common Law – felonies

Murder, rape, sodomy, manslaughter, kidnapping, larceny, mayhem, burglary, arson…

· misdemeanors include assault, battery, trespass

· are usually against persons

Modern – felonies
PC § 16, 17

· misdemeanors

· infractions ie. traffic citations

Pretty much punishable only by fines

PC § 17-19

Certain types of crimes are “wobblers” as can be filed as a felony or misdemeanor by the DA


ie. burglary 
first degree – PC § 459 - residence




second degree – all other structures 


Can be filed either way – general suspect conduct is a determining factor in how the DA approaches the case, as well as the individual’s past criminal history – not really a monetary factor – look at the entire picture.


“Wobblettes” – certain kinds of crimes which can be filed as misdemeanors or infractions


ie. failure to appear PC § 853.7

Actus Reus – a wrongful act

Mens Res – a guilty mind 

AR ~> any act which causes a prescribed result – volitional act


PC § 290 – can be an omission


ie. not register with police when required to by law


poss. defenses
- falling asleep

- intoxication




- intent, at times

Vicarious liability – where you are responsible for the acts of others ie. look out equally responsible in a robbery as the gunman.

Manslaughter can be sentenced up to 11 years.

There may be enhancements to augment or mitigate factors to lessen charges to sentence.

Accomplice theory – natural and probable sequences of the acts of others – look out/get away driver under vicarious liability.

Conspiracy theory – agreement to commit crime, by two or more people and taking some overt acts to commit a crime.

You are liable for all acts in furtherance of the conspiracy.

Intimidating a witness is a felony.

Accessory to a crime – PC § 32 – after a felony is committed someone tries to help the criminals get away with the crime ie. hiding someone from the police.

Under Mens Res

                                                Intent

1. general intent

intention to do an act that the law says is wrongful


ie. driving under the influence

2. specific intent

doing the act with intent to commit a crime



Burglary



Assault



Murder – with specific intent to kill



Attempt – intent, but not completed



Conspiracy



Theft – with specific intent to permanently deprive someone of their property



Solicitation – with specific intent to participate in a crime “with me”



Robbery – taking property of another by threat of force or fear



In these things, conduct is an important consideration.

3.     transferred intent


When commit a different crime other than the one intended – or wrong crime all together


ie. plan to kill Mr. A. go to Mr. A’s house and kill the man there, accidentally Mr. B unknowingly. still murder… take pen, but ends up it was yours all along, not theft.

                       Strict liability crimes

Like bigamy, adultery, statutory rape, traffic and safety rules…

Burglary – entry into a structure with intent to steal or commit any felony therein.

Assault with a deadly weapon – wrongful application of physical force upon another with a deadly weapon or instrument.

Murder – intentional killing of a human with malice of forethought.

Suggested readings – Calif. Jury Instructions



Penal Code Book

                                          Defenses

1. excuses

affirmative defenses

ƒ has burden to prove

a) age

presumption – under age 7 incapable of committing a crime

rebuttable presumption between the ages of 7 – 14 that they can’t commit crime

b) mental illness

PC § 1368 – competency to stand trial, to understand what is going on

PC § 1026 – insanity, not understanding what you are doing is 

2. justifications

a) self defense

b) defense of others

c) prevention of a crime

necessity

d) defense of property


Infractions


At the lowest levels not entitled to a jury trial.


Defendants are not entitled to appointed court counsel either.

                                   Misdemeanor

Defendant is always entitled to jury trial and counsel.

Process – arrest 
– booking

· jail post – bail

- court release

- bond

· site release

Misdemeanor filed by DA in SBC.



Done within 48 hours if suspect is in custody.


Arraignment – judge asks for plea to be entered.




Is guilty or not and if suspect has counsel.


Pre-trial – see the DA and hear offer, if any.




Accept and sign plea bargain.




Reject and go to trial.


Assignment calendar - done just before trial to see if case is ready.



May have motions ie. Motion to Suppress…


Trial – if in custody it must be within 30 days of arraignment.




May be within 45 days of arraignment if not in custody.



May be continued if defendant waves time.


Sentencing – not less than 6 hrs after conviction and not more than 10 days from date of conviction. Generally waived by defendant and sentenced right then.

PC § 19 – punishments for conviction only 6 mons,. and or $1,000 fines if not otherwise specified.

PC § 17(b) – wobbler from felony to misdemeanor or by judge.

                                              Felony

Arrest and appointed counsel…

Preliminary hearing within 10 court days of arraignment on complaint.

Judge then determines if there is probable cause – enough evidence for trial and file information and get it arraigned.


Grand jury indictment is where the case if fully presented to the grand jury panel and then see if they approve of an indictment for the case.



Pre-trial – look at plea bargains and or motions




Trial – within 60 days of arraignment on information or indictment.




Dismiss

Get information to prepare


Police reports related to incident


Other available documents



Look for flaws



Seek alternatives ie. suppress




PC § 1538.5



Figis Motion – to see personnel records of an officer for pattern



PC § 995 – Motion to Dismiss – usually done at preliminary hearing


Discovery



PC § 1054 – DA to give defense attorney



Right to be Mirandized – still done no matter what really right after arrest if cops with to interrogate the suspect.



Motion in Limine – EC § 352 – to do whatever if relevant.

Sources of information – California Jury Instructions – used to lay out elements


Penal Code


Witkins summary


California Criminal Law Procedure and Practice
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                    Rights of Shareholders

Share – would up a stockholder’s proprietary interest in the corp.

Ownership interest – might be voting stock only.


A critical part is the right to a profit from the corp.


Normally done through dividends ~> any distribution of cash, property or the corp’s own stock paid to shareholders on account of their share ownership.


Are within the sole discretion of the board which must make a determination that there are sufficient assets for dividends.


~> exception is if the board is acting in bad faith, abusing their discretion.


Once dividends are declared properly, they cannot be rescinded.


Person who owns the stock on the specific date is entitled to it.


Dividends permitted as long as total assets exceed total liabilities.


A cash or property dividend can only be paid when the corp. has a surplus – profit.


It cannot be paid out of the corp.s stated capital.


Nibble dividends are prohibited.



Is when you have losses for years and then that one year’s profits don’t cover it.

No dividends to be given out if it would put the corp. in insolvency – protects creditors really.

Earned surplus – total profits.

Paid in surplus – selling par value stock in excess of par value.

Stock dividend – a pro rated distribution of the corp’s own shares to existing owners of a class of stock being distributed – gets more stock onto the open market really.

Redemption – to buy stock back by the corp.


This ability must be mentioned in the bylaws.


Funds for this must normally come from surplus.

                       Shareholder’s Rights

Normally has right to inspect corp. records –

1) stock holder list

2) minutes of board and shareholder meetings

3) financial

4) business documents

Not an unlimited right – reasonable time, place and manner.


ie. no documents containing trade secrets.

Must be reasonable purpose for use of access.


ie. might get shareholder list to begin a proxy fight to change board direction.

Right to inspect normally includes the right to copy.

Might also include the right to inspect corp. assets or property.

Limits to shares of stock belong in articles of incorporation.

              Management and Directors

Directors – right to manage affairs and property of the corp.


No direct control.


Closed corp.

Bylaws or articles name the # of directors and if they need specific qualifications.

Once elected, director must accept or assume the functions of the director.


Can only be removed by a majority of shareholders.

Functioning of the board

Powers generally exercised by the board, acting as a board, by resolution or vote, at a properly called meeting.

Board determines how the property will be run.

Quorum – majority favor of an action.

Cannot delegate authority


Can delegate some responsibilities ie. committee investigation of potential actions.

Cannot appoint a committee to -
fill board vacancies.





Fix compensation of directors.





Amend or adopt articles or bylaws of corp.





Give out dividends.


~> these are inherent responsibilities of the board, its duties.

Directors are normally not entitled to compensation unless contained in bylaws, articles of corp. or unless resolution passed before services are rendered.


However almost all directors are paid.

Director has an almost absolute right to inspect records or property.


They need to know what’s going on.


~> exception is if it is being done in bad faith ie. against the best interest of the corp.


At that point can get rid of director for improper conduct.

A director who acts in good faith isn’t personally liable short of conflict of interest, gross negligence, mere errors in judgment…


Conflict of interest – interests in conflict with that of the corp.

Gross negligence – something which will knowingly negatively impact the corp.

ie. 1) knowing harm to corp.

2) not to do job or show up

3) lack of investigation into issue

4) individual hired is known to be incompetent

5) knowingly relying on false or incompetent reports

Corp. losses suffered as a result of breach of duty ~> negligent directors could be held liable.

Director cannot invoke the rule unless he was reasonably diligent.


The rule doesn’t apply to illegal acts.

Director cannot hide behind the corp. veil to commit illegal acts.

Director is responsible for the wrongful acts of other directors and officers if he participated in the misconduct, was negligent in failing to discover misconduct, or was negligent in appointing wrong doing.

Don’t really have to have criminal intent.

Defenses available to director

1) reliance on viable management reports

2) expert opinion which merit reliance

3) a reasonable investigation

                                            Officers

Elected by board of directors


ie. president, vp, treasurer, etc. CEO

Expected to run the day-to-day business of the corp.

Serve at the will of the board


Even if contract, officer may be terminated ~> ultimately receiving damages via buying out the contract

Authority

They are deemed to be agents of the corp. and must be authorized to act on its behalf.

Expressed authority – contained in the articles or bylaws or passed by resolution.

Apparent authority – that which the corp. allows 3rd parties to reasonably believe its agent possess.

Power of position – what the very nature of the position 3rd parties can reasonably believe.

Duties

Fiduciary duty similar to that of the directors, with a higher standard of case because of their daily running of the business.


Also good diligence and good faith.

Insider trading 

-–> new rules require disclosure and made accountable regarding sales and purchases

’33 SE Act - Federal

’34 SE Act

Insider information creates an unfair advantage by virtue of knowledge of facts about the corp. which are not known to others. 


Is information not contained in public records.


Is basically a type of fraud upon other stockholders and possibly the corp.

Sect. 10(b) ’34 SE Act – Makes it unlawful to use or employ any manipulative or deceptive devices in contravention of such rules the SEC may proscribe in connection with the sale or purchase of any subsidiary.

Rule 10b-5 ~> Makes it unlawful to do any of the following in connection with the purchase or sale of any security by use of the mails or any means of interstate commerce:

a) to employ any device, scheme or artifice to defraud.

b) to make any untrue statement of material fact or to omit a material fact necessary in order to make statements made not misleading.

c) to engage in any act, practice or course of business which operates as a fraud or deceit upon a person.


~> protects the purchasers and sellers of stocks.

What is insider information?

It is information of a material nature a reasonable person would need to k now in order to make an informed decision on whether to sell or purchase stock.


Material – goes to the heart of it…

