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Chapter 2 - The Bargaining Process

Section 1.   The Nature of Assent

Lucy v. Zehmer

◊ 196 Va. 493 (1954)


Rule: 
If a person’s words and acts, judged by a reasonable standard, manifest a certain intent, it is immaterial what may be the real but unexpressed state of that person’s mind.


Mutual assent => A requirement of a valid contract that the parties possess a mutuality of assent as manifested by the terms of t he agreement and not by a hidden intent.


Mutual Assent (Simpson) "=> The parties must agree with definiteness on the same thing, on the same terms, and at the same time.


Manifestation of Assent "=> A real “meeting of the minds” is not necessary to an agreement, for it is the expression of a person’s intention that is operative in law, not his actual intention.


Intent to be Bound


“Gentlemen’s Agreements”

Section 2.   The Offer

Offer => A proposal to do or to abstain from doing something in the future that is binding upon the offeror upon the offeree’s acceptance of the proposal.


Owen v. Tunison

131 Me. 42 (1932)


Rule: 
There can be no contract, no meeting of the minds, between the parties unless there is an offer.


Offer => A proposed promise to undertake performance of an action, or to refrain from acting, that is to become binding upon acceptance by the offeree.


Requisites of an Offer (Simpson) “=> The essential elements of a legally sufficient offer are:

1.) A promise, to render a stated performance, provided the offeree will likewise render or bind himself to render the requested counter performance.  Equivocal words, which may or may not be words of promise, will not be promoted into promises by the aid of interpretation.

2.) The essential terms of the promised performance must be certain.

3.) The promise must be communicated to the offeree, under circumstances which manifest present, serious contractual intent.


Fairmount Glass v. Crunden

◊ 106 Ky. 659 (1899)


Rule: 
Where prices are requested on an order and the vendor quotes those prices to the vendee, the vendor has offered to fill the order and is obligated to fill the order upon receipt within a reasonable time of vendee’s acceptance.


Acceptance => Assent to the specified terms of an offer, resulting in the formation of a binding agreement.

Advertisements as Offers


Lefkowitz v. Great Minneapolis Surplus

86 NW 2d 689 (1957)


Rule: 
If an ad is clear, definite and explicit leaving no room for negotiation, it is an offer.


Unilateral contract => Agreement whereby one person makes an express promise to perform upon actual performance by the other party.  The agreement is the exchange of a promise for an act.


Construction Contracts


Mistaken Bids


Lake Elsinore Union Elementary v. Kastorff

54 Cal. 2d 380 (1960)


Rule: 
Relief from mistaken bids is consistently allowed where one party knows or has reason to know of the other’s error and the requirements for rescission are fulfilled.


Rescission => The canceling of an agreement and the return of the parties to their positions prior to the formation of the contract.


Revocation => The cancellation or withdrawal of some authority conferred or an instrument drafted, such as the withdrawal or a revocable contract offer prior to the offeree’s acceptance.


Definiteness of Offers (Simpson) “=> An offer must define the essential terms of performance on both sides with sufficient degree of certainty as to be capable of enforcement.  Essential terms include identification of the subject matter, the price to be paid, the time of performance, or the work to be done.  Missing terms such as price, or time of delivery or completion, will be supplied where possible my an inference that a reasonable price, or delivery in a reasonable time, was intended.  
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Section 3.   The Acceptance

Nature of Acceptance – Knowledge of Offer and Intention to Accept (Simpson) “=> Acceptance involves two essential requirements: (1) the giving of the requested return, and (2) the offeree’s assent to the proposed contract.  In most cases the offeree’s giving the requested return itself manifests his assent.  But his cannot be so where it is given without knowledge of the offer; therefore,


Knowledge of the offer by the offeree is essential to acceptance.


Acceptance => Consenting to specific terms of an offer, thereby forming a binding contract. Or, unequivocal assent to the  offer.


International Filter v. Conroe

277 S.W. 631 (1925)


Rule: 
As the offeror is in control of his offer, he may specify the type of acceptance which is required and can dispense with the requirement of its communication.


Bilateral contract => An agreement pursuant to which each party promises to undertake an obligation, or to forbear from acting, at some time in the future.


Simpson “=> An offer by letter by letter to sell specific goods containing the words, ‘this proposal becomes a contract when accepted and approved by an executive officer’ of the buyer was held a completed contract the moment the manager of the buyer made the notation ‘Accepted’ on the letter containing the offer and signed his name, though the fact of the buyer’s assent was never communicated to the offeror.


White v. Corlies

46 N.Y. 467 (1871)


Rule: 
Acceptance of an offer must be manifested in such a way as to be communicated to the offeror.


Breach of contract => Unlawful failure to perform its obligations pursuant to a contract.


Simpson “=> what is begun must be part of the actual performance bargained for, as distinguished from mere preparation for performance, since only conduct which unequivocally manifests an intention to accept can amount to acceptance, and starting to prepare for performance is referable to any intention… and start to prepare it for use, it was held that these were not acts indicative of acceptance, as they were appropriate for any like work.”


Notice in Unilateral Contracts


Unilateral and Bilateral Contract (Simpson) "=> A unilateral contract is a contract in which a promise is given in exchange for an actual performance by the other party.  A bilateral contract is a contract in which mutual promises are given as the agreed exchange for each other.


Allied Steel v. Ford

◊ 277 F. 2d 907 (1960)


Rule: 
Where the offeror merely suggests a permitted method of acceptance, other methods of acceptance are not precluded.


Impleader => Procedure by which a third party, who may be liable for all or part of liability, is joined to an action so that all issues may be resolved in a single suit.


Indemnification => The payment by a corporation of expenses incurred by its officers or directors as a result of litigation involving the corporation.


Shipment of Goods as Acceptance


Corinthian v. Lederle

724 F. Supp. 605 (1989)


Rule: 
A seller’s price list is not an offer to the buyer, and a subsequent partial shipment of the buyer’s order is not an acceptance sufficient to form a contract.


Counteroffer => A statement by the offeree which has the legal effect of rejecting the offer and of proposing a new offer to the offeror.


Silence Not Ordinarily Acceptance


Silence as Acceptance (Simpson) “=> Silence alone is never acceptance.  An offeror cannot claim a completed contract by pointing to the offeree’s silence as acceptance, even though his offer stated that failure to reply will be so regarded.   Nor can an offeree impose contractual liability upon the offeror on the ground that by remaining silent he has intended to accept, even where the offer expressly stated that the offeree may accept by remaining silent.  Acceptance must be manifested by an overt act.  However, conduct which manifests assent, is acceptance.  Also, silence, where there is a duty to speak, may be operative by way of an estoppel to prevent rejection of the offer.

Section 4.    Termination of the Power of Acceptance

Duration and Termination of Offers (Simpson) “=> An offer continues, in the sense that the power of acceptance thereby created in the offeree continues, until

1.)
Lapse of the time specified in the offer.

2.)
If no time is so specified, by the lapse of a reasonable time.


An offer may be terminated, prior to such time, by

1.)
Revocation by the offeror,

2.)
Rejection, by the offeree,

3.)
Death or insanity of the offeror, or by

4.)
Supervening illegality of the proposed contract.


(A) Lapse of an Offer


(B) Revocation


Hoover Motor v. Clement Paper


241 S.W. 2d 851 (1951)


Rule:
Any communication of offeror inconsistent with desire to proceed prior to acceptance is revocation.  Any reliable source of information for receipt of notice consistent with revocation is sufficient.


Termination by Offeror – Revocation (Simpson) “=> The offeror may at any time before acceptance terminate this offer by revoking it.  This is true even though the offeror has promised not to revoke for a stated time, unless the promise be under seal or for a consideration.  Revocation takes effect only when communicated to the offeree (may be through third party).


Option Contracts => A contract pursuant to which a seller agrees that property will be available for the buyer to purchase at a specified price and within a certain time period.


Dickinson v. Dodds

2 Ch. Div. 463 (1876)


Rule: 
An offeree may not bind an offeror by accepting a revoked offer, even if the revocation had not been communicated to him prior to acceptance.


“Firm Offers” Under the Code


Ragosta v. Wilder

156 Vt. 390 (1991)


Rule: 
Where an offer invites an offeree to accept by rendering a performance, an option contract is created when the offeree tenders or begins the invited performance.


(C) Death of an Offeror


(D) Rejection



The Mirror Image Rule



The Battle of the Forms: Opening Skirmish


Minneapolis v. Columbus


119 U.S. 149 (1886)


Rule:
Once rejected, the power of acceptance is terminated in offeree.



Rejection of an Irrevocable Offer


(E) The Mailbox Rule: Contracts by Correspondence


Adams v. Lindsell


106 Eng. Rep. 250 (1818)


Rule:
Acceptance is effective upon dispatch if it is dispatched by an authorized means.

Section 5.   The Battle of the Forms and the Uniform Commercial Code

Acceptance Varying Offer: U.C.C. § 2-207



If conduct by both parties recognizes the existence of a contract although their records do not otherwise establish a contract, (ii) a contract is formed by an offer and acceptance, or (iii) a contract formed in any manner is confirmed by a record that contains terms additional to or different from those in the contract being confirmed, the terms of the contract, are:

(a) terms that appear in the records of both parties;

(b) terms, whether in a record or not, to which both parties agree; and 

(c) terms supplied or incorporated under any provisions of this Act.
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Dorton v. Collins

453 F. 2d 1161 (1972)


Rule: 
An arbitration provision may not necessarily constitute a material alteration of an offer.


Mirror-Image Rule => The common law rule that for acceptance to be effective the offeree must accept each and every term of the offer.


U.C.C. § 2-207 => Additional terms contained in a response to an offer that do not materially alter the original bargain will be incorporated unless notice of objection is given within a reasonable time.


Materiality


Material alteration => Any change in the terms of a written instrument which gives it a legal meaning or effect that is different from its original state.


Step-Saver v. Wyse

939 F. 2d 91 (1991)


Rule: 
An additional term will not be incorporated into a contract if the term’s addition to the contract would materially alter the parties’ agreement.


Itoh v. Jordan


552 F 2d 1228 (1977)


Rule:
An arbitration clause may be considered supplemental terms to a contract.


Different or Additional Terms


The Knockout Doctrine => Under the majority knockout rule, conflicting terms in both the offer and the acceptance drop out, and the contract consists of the agreed-upon terms plus terms supplied by the U.C.C. to replace the conflicting terms.


Northrop v. Litronic

9 F 3d 1173 (1994)


Rule:
When the difference between the seller’s terms and the buyer’s are material, the two terms cancel each other out, and the contested term is to be supplied by a Code gap-filler.


Strategies in the Battle

Shrinkwrap and Clickwrap Terms: The Battle of the Forms


ProCD v. Zeidenberg

86 F. 3d 1447 (1996)


Rule: 
A buyer accepts goods when, after an opportunity to inspect, he fails to make an effective rejection.


U.C.C. § 2-602 => Provides that a rejection after an opportunity to inspect may be effective unless the buyer manifests acceptance in the manner invited by the offeror.

Section 6.   Precontractual Liability

Essentials of Contract (Simpson) "=> The requirements for the formation of an informal contract are:


(1) Mutual Assent


(2) Consideration


(3) Two or more parties having at least limited legal capacity


(4) The agreement must not be one declared void by statute or by rule of the common law


In addition, for an informal contract to be wholly enforceable, ie., not voidable at the election of a party thereto, the following additional requirements are necessary.


(5) The parties must have complete legal capacity


(6) There must be reality of consent


(7) The agreement must be in the form required by law


(8) The object of the contract must be a lawful one


Revocability of Contracts’ Bids


Drennan v. Star Paving

51 Cal. 3d 409 (1958)


Rule: 
A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of a promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.


Promisory estoppel => A promise that is enforceable if the promisor should reasonably expect that it will induce action or forbearance on the part of the promisee, and does in fact cause such action or forbearance, and it is the only means of avoiding injustice.


Holman Erection v. Orville


330 NW 2d 693 (1983)


Rule:
A subcontractor is bound by the existence of justifiable reliance by the general on the subcontractor’s price for specified work.  


Liability When Negotiations Fail
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Hoffman v. Red Owl

26 Wis. 2d 683 (1965)


Rule: 
It is not necessary for the promise needed to sustain a cause of action to embrace all essential detailed of a proposed transaction between promisor and promisee so as to be the equivalent of an offer that would result in a binding contract between the parties if the promisee were to accept the same.


Cyberchron v. Calldata Systems

47 F. 3d 39 (1995)


Rule: 
Promissory estoppel has three elements: 1) a clear and unambiguous promise; 2) a reasonable and foreseeable reliance by the party to whom the promise is made; and 3) an injury sustained by the party asserting the estoppel by reason of the reliance.


Reliance => Dependence on a fact that causes a party to act or refrain from acting.


Channel Home v. Grossman

795 F. 2d 291 (1986)


Rule: 
A letter of intent to rent providing that the lessor will take the unit off the market is enforceable if the lessor uses the latter to help obtain financing.


Letter of intent => A written draft embodying the proposed intent of the parties and which is not enforceable or binding.

Section 7.   The Requirement of Definiteness

Toys v. FM Burlington


582 A 2d 123 (1990)


Rule:
Option contract valid even though it did not fix a price certain where it did appoint a mode of determining the price.

Introduction to Oglebay Norton: Assent Revisited


Oglebay Norton v. Armco, Inc.

52 Ohio St. 3d 232 (1990)


Rule: 
If the parties intent to conclude a contract for the sale of goods where the price is not settled, the price is a reasonable price at the time of delivery if the price is to be fixed in terms of an agreed standard set by a third person or agency and is not so set.


Specific performance => An equitable remedy whereby the court requires the parties to perform their obligations pursuant to a contract.
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Section 2.   Consideration as a Basis for Enforcement


(A) Fundamentals of Consideration


Consideration (Simpson) "=> It is the price bargained for and paid for a promise.


Consideration => The thing of value each party to a contract agrees to give in exchange for what he receives.  Consideration is necessary to make a contract binding.

Typical Categories of Agreements


Family Contracts: A Typical Category


Hamer v. Sidway

124 N.Y. 538 (1891)


Rule: 
Forbearance is valuable consideration.


Forbearance => Refraining from doing something that one has the legal right to do.


Forbearance as Consideration (Simpson) “=> Forbearance or a promise to forbear the exercise of a right, a privilege, or a power, is sufficient consideration for a promise.  A request for forbearance where no time is stated is presumed to be for a reasonable time...  It is to be emphasized, that even where forbearance is detrimental it must have been bargained for, expressly or impliedly, in order to constitute consideration.


Gratuitous Promises: An Introduction


Promise “=> It is an undertaking, expressed by words or by conduct, that something shall happen or shall not happen, in the future.”


Fiege v. Boehm


210 Md. 352 (1956)


Rule: 
Forbearance to assert an invalid claim may serve as consideration for a return promise if the parties at the time of the settlement reasonably believed in good faith that the claim was valid.


Forbearance => Refraining from doing something that one has the legal right to do.


(B) The Requirement of Exchange Action in the Past


Feinberg v. Pfeiffer Co.

◊ 322 S.W. 2d 163 (1959)


Rule: 
Past services are not a valid consideration for a promise.
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Webb v. McGowin

27 Ala. App. 82 (1935)


Rule: 
A moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit.


Moral obligation => A duty that is not enforceable at law, but is consistent with ethical notions of justice.


The Zealous Advocate and the Ethics of “Technical” Defenses


(C) The Requirement of Bargain


Kirksey v. Kirksey


8 Ala. 131 (1845)

Rule: 
To be legally enforceable, an executory promise must be supported by sufficient, bargained for consideration.

Executory promise => A promise to perform an action that has not yet been performed.

Employment Agreements

Central Adjustment Bureau v. Ingram
678 S.W. 2d 28 (1984)

Rule: 
A noncompetition covenant signed at any time up to shortly after commencement of employment is supported by adequate consideration, as is such a clause signed at any time where sufficient post-agreement employment continues.

Injunction => A remedy imposed by the court ordering a party to cease the conduct of a specific activity.

Non-competition covenant => A provision, typically contained in an employment contract or a contract for the sale of a business, pursuant to which the promisor agrees not to compete with the promisee for a specified time period and/or within a particular geographic area.

Employment Handbooks

Bankey v. Storer Broadcasting

443 N.W. 2d 112 (1989)

Rule:
An employer may, without an express reservation of the right to do so, unilaterally change its written policy from on eof discharge for cause to one of termination at will, provided the employer gives affected employees reasonable notice of this policy change.

Rewards

Broadnax v. Ledbetter

99 S.E. 1111 (1907)

Rule:
A reward may be accepted by anyone who performs the service called for when the acceptor knows that it has been made and acts in performance of it, but no otherwise.

(D)  Promises as Consideration

What Constitutes a Promise?
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Strong v. Sheffield
144 N.Y. 392 (1895)

Rule: 
A purported promise is illusory and not consideration if by its terms the performance of the promise is entirely optional with the promisor.

Illusory promise => A promise that is not legally enforceable because performance of the obligation by the promisor is completely within his discretion.

Contracts for the Sale of Real Estate

Mattei v. Hopper
51 Cal. 2d  199 (1958)

Rule: 
“Satisfaction” clauses do not render a contract illusory or raise problems of mutuality of performance.

Mutuality of performance => The requirement for a valid contract that the parties be required to perform.

Promisory estoppel => A promise that is enforceable if the promisor should reasonably expect that it will induce action or forbearance on the part of the promisee, and does in fact cause such action or forbearance, and it is the only means of avoiding injustice.

Reliance on a promise as a substitute for consideration – promissory estoppel (Simpson) “=> Detrimental action or forbearance by the promisee is reliance on  gratuitous promise, within limits constitutes a substitute for consideration, or a sufficient reason for enforcement of the promise without consideration.

Contracts for the Sale of Goods

Eastern Airlines v. Gulf Oil
◊ 415 F. Supp. 429 (1975)

Rule: 
A requirements contract entered into in good faith is not void for want of mutuality.

Mutuality => Reciprocal actions of two parties; in a contract context, refers to mutual promises between two parties to perform an action in exchange for performance on the part of the other party.

Requirements contract => An agreement pursuant to which one party agrees to purchase all his required goods or services from the other party exclusively for a specified time period.

Specific performance => An equitable remedy whereby the court requires the parties to perform their obligations pursuant to a contract.

Wood v. Lucy, Lady Duff-Gordon
◊ 222 N.Y. 88 (1917)

Rule: 
While an express promise may be lacking, the whole writing may be instinct with an obligation – an implied promise – imperfectly expressed so as to form a valid contract.

Implied contract => A promise inferred by law from a document as a whole and the circumstances surrounding its implementation.

Mutuality of obligation => Requires that both parties to a contract are bound or else neither is bound.

Mutuality of obligation (Simpson) “=> In a bilateral contract, both promises must be legally binding or th contract is void for lack of consideration.  Since the exchange for a promise must be something of value and since value is tested in terms of detriment or benefit, it follows that a non-detrimental promise is insufficient consideration.  A promise is non-detrimental 1.) if it in reality promises nothing at all; 2.) if it promises a performance identical with that which is promisor is already bound to render to the promisee; and 3.) if the promise is wholly void for illegality or for total lack of legal capacity in the promisor.  Illusory promises, and promises reserving to the promisor an absolute right of cancellation, in reality promise nothing at all and so are insufficient consideration.

Since unilateral contracts do not require mutuality of obligation, a defective bilateral contract may be full performance on one side become legally binding.

Section 3.   Reliance as a Basis of Enforcement

Ricketts v. Scothorn

57 Neb. 51 (1898)


Rule: 
A promise may be legally binding without consideration if it reasonably induced action or forbearance and if injustice can be avoided by its enforcement.


Consideration => Value given by one party in exchange for performance, or a promise to perform, by another party.


Promissory Estoppel (Simpson) “=> the limits are 1.) the detriment suffered in reliance must be substantial in an economic sense; 2.) the substantial loss to the promisee in acting in reliance must have been foreseeable by the promisor; 3.) the promisee must have acted reasonably in justifiable reliance on the promise as made.


Reliance => Dependence on a fact that causes a party to act or refrain from acting.
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Promissory Estoppel


Restatement § 90 => Promise Reasonably Inducing Definite and Substantial Action: A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only enforcement of the promise.


Feinberg v. Pfeiffer Co.

◊ 322 S.W. 2d 163 (1959)


Rule: 
Where one acts in reliance on a promise, there is an enforceable contract under the doctrine of promissory estoppel.



Past services are not a valid consideration for a promise.


Restatement Second Section 90


Cohen v. Cowles Media


479 N.W. 2d 387 (1992)


Rule:
First Amendment rights are not offended by the use of the doctrine of promissory estoppel to enforce confidentiality agreements because of the only “incidental effects” on news gathering and reporting.

D&G Stout v. Bacardi Imports

923 F. 2d 566 (1991)


Rule: 
A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee and a third person and which does induce such action or forbearance is binding if injustice can be avoided only by the enforcement of the promise.


Anticipatory repudiation => Breach of a contract subsequent to formation but prior to the time performance is due.


Expectancy => The expectation or contingency of obtaining possession of a right or interest in the future.


Repudiation => The actions or statements of a party to a contract that evidence his intent not to perform, or to continue performance, of his duties or obligations thereunder.

Section 4.   Restitution as an Alternative Basis for Recovery

Cotnam v. Wisdom

83 Ark. 601 (1907)


Rule: 
A physician may recover in quasi-contract a reasonable compensation for emergency services rendered on the spot to an unconscious accident victim.


Public policy => Policy administered by the state with respect to the health, safety and morals of its people in accordance with common notions of fairness and decency.


Quasi-contract => An implied contract created by law to prevent unjust enrichment.
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Callano v. Oakwood Park

◊ 91 N.J. Super. 105 (1966)


Rule: 
Where one party receives benefit from a second party, the first party is not unjustly enriched if there was no direct relationship between the parties and the second party did not expect remuneration from the first at the time the benefit was conferred.


Unjust enrichment => The unlawful acquisition of money or property of another for which both law and equity require restitution to be made.


Pyeatte v. Pyeatte


661 P. 2d 196 (1982)


Rule:
Where the facts demonstrate an agreement between the spouses and an extraordinary or unilateral effort by one spouse which inures solely to the benefit of the other by the time of dissolution, the remedy of restitution is appropriate.
Section 5.   Reforming the Doctrine of Consideration


Gratuitous Promises

Dementas v. Estate of Tallas


764 P. 2d 628 (1988)


Rule:
Events which occur prior to the making of the promise and not with the purpose of inducing the promise in exchange are viewed as “past consideration” and are the legal equivalent of “no consideration.”
Chapter 1 – Bases for Enforcing Promises

Section 1.   The Meaning of “Enforce”


United States Naval v. Charter

◊ 936 F. 2d 692 (1991)


Rule: 
Damages for breach of contract are generally measured by a plaintiff’s actual loss.


The Economics of Remedies


Sullivan v. O’Connor


363 Mass. 579 (1973)


Rule: 
Where the proof is clear, a patient can maintain an action for breach of a doctor’s agreement or promise to cure or bring about a given result.


Contract (Simpson) "=> an agreement, upon sufficient consideration, to do or not to do a particular thing.”

Specific Performance for Breach of Contract


Punitive Damages for Breach of Contract


Arbitration


Contract Remedies in Practice

Chapter 3 – The Requirement of a Record for Enforceability: The Statue of Frauds

Section 1.   Introduction

Contemporary Statutes of Frauds

Section 2.   Problems of Statutory Scope
(A) The Suretyship Clause

Power Entertainment, Inc. v. NFL
151 F. 3d 247 (1998)

Rule: The main purpose doctrine removes an oral agreement to pay the debt of another from the statute of frauds wherever the main purpose and object of the promisor is not to answer for another, but to serve some purpose of his own.

(B) The One-Year Clause

Employment Agreements

Section 3.   Requisites of Recording and Signing

In re Arbitration between Acadia and Irving

7 N.Y. 2d 348 (1960)


Rule: When a written agreement providing for arbitration is orally renewed, the parties in effect adopt it as an integral part of the new agreement.


U.C.C. 2-201



Subsection (1) – A contract for the sale of goods for the price of $5,000 or more is not enforceable by way of action or defense unless there is some record sufficient to indicate that a contract for sale has been made between the parties and signed by the party against which enforcement is sought or by the party’s authorized agent or broker.  A record is not insufficient  because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this subsection beyond the quality of goods shown in the record.



Subsection (2) – Between merchants if within a reasonable time a record in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements against the recipient unless notice of objection to its contents is given in a record within 10 days after it is received.



Subsection (3) – A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable 

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

(b) if  the party against which enforcement is sough admits in the party’s pleading, or in the party’s testimony or otherwise under oath that a contract for sale was made, but the contract is not enforceable under this paragraph beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted.

Section 4.   Ameliorating the Operation of the Statute


Johnson Farms v. McEnroe

1997 N.D. 179 (1997)


Rule: Any court may compel the specific performance of any agreement for the sale of real property in case of part performance thereof.


Monarco v. Lo Greco

35 Cal. 2d 621 (1950)


Rule: The doctrine of estoppel may be used to assert the Statute of Frauds to prevent fraud that would result from refusal to enforce oral contracts in certain circumstances.


Estoppel and U.C.C. 2-201

Chapter 4 – Policing the Bargain
Section 1.   Capacity

Kiefer v. Fred Howe Motors

39 Wis. 2d 20 (1968)


Rule: One may rescind or disaffirm contracts made while a minor.


Ortelere v. Teachers’ Retirement

25 N.Y. 2d 196 (1969)


Rule: A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect 1) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or 2) he is unable to act in a reasonable manner in relation to the transaction, and the other party has reason to know of his condition.


Cundick v. Broadbent

383 F. 2d 157 (1967)


Rule: Mental capacity to contract depends upon whether the allegedly disabled person possessed sufficient reason to enable him to understand the nature and effect of the act in issue.

Section 2.   Unfairness: Conventional Controls

McKinnon v. Benedict

38 Wis. 2d 607 (1968)


Rule: Contracts which are oppressive, that is, fall to meet the test of reasonableness, will not be enforced in equity.


Tuckwiller v. Tuckwiller

413 S.W. 2d 274 (1967)


Rule: Whenever a contract concerning real property is in its nature and incidents entirely unobjectionable, it is as much a matter of course for a court of equity to decree specific performance of it, as it is for a court of law to give damages for the breach of it.


Black Industries v. Bush

110 F. Supp. 801 (1953)


Rule: Differences in the relative values of the consideration in a contract between businessmen dealing at arm’s length without fraud will not affect the validity of the contract.

Section 3.   Overreaching: Conventional Controls
(A) Pressure in Bargaining

Pre-Existing Duty Rule

Alaska Packers’ v. Domenico
117 Fed. 99 (1902)

Rule: A promise to pay a man for doing that which he is already under contract to do is without consideration.

Watkins & Son v. Carrig
91 N.H. 459 (1941)

Rule: A modification made to meet the reasonable needs of standard and ethical practices of men in their business dealings with each other operates as a partial rescission of a prior contract and is thus enforceable since supported by consideration.

Scope of the Pre-Existing Duty Rule: Two Cases


Duress in Business


Austin Instrument v. Loral Corp.

29 N.Y. 2d 124 (1971)


Rule: A contract modification is voidable on the ground of duress when the party claiming duress establishes that its agreement to the modification was obtained by means of a wrongful threat from the other party which precluded the first party’s exercise of free will.


Victim’s Options


Undue Influence

(B) Concealment and Misrepresentation

Swinton v. Whitinsville Sav. 
311 Mass. 677 (1942)

Rule: Where both parties to a contract of sale are dealing at arm’s length, mere nondisclosure of latent defects in the goods will not render one party liable to the other party.

Kannavos v. Annino
356 Mass. 42 (1969)

Rule: Where one party to a contract of sale goes beyond “bare nondisclosure” and knowingly misrepresents material facts by telling “half-truths,” the other party may rescind the contract even though he could have ascertained the whole truth by checking public records.

Misrepresentation

Vokes v. Arthur Murray, Inc.
212 So. 2d 906 (1968)

Rule: Where one party has superior knowledge, statements made within the area of such knowledge may be treated as statements of fact.

Section 4.   Unconscionability and Problems of Adhesion Contracts


(A) Standard Form Contracts

