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ABSTRACT

The question this paper will address is whether  Stabilization and Association Agreements, as  new generation agreements will eventually lead to full membership of Croatia in the EU in similar way that was offered to signatories of Europe Agreements, or whether it is framed in way which is substantially different then Europe Agreements, with consequence of leaving Croatia and other SAA states outside the EU for a longer time period. Article  purports to compare legal basis, structure and teleology of the SAA with earlier generations of agreements by applying criteria defining an Association agreement as distinguished from other agreements concluded by the EC. In addition to substantive criteria, authors discuss legal basis, aims and definition of contractual relationship specified in the agreement, as well as political framework in which it operates, particularly elements of political dialogue between SAA States and the EU, and regional co-operation. Authors also analyze practice of the European Court of Justice interpreting treaties concluded between the European Community and third states in respect of their direct effect, and effect of law created by institutions under such treaties. Effect of such legal rules is discussed in context of Community law and Croatian national law with particular emphasis on Croatian constitutional requirements for ratification and implementation of the Stabilization and Association Treaty.
New Generation of Association Treaties for South-East Europe:
Case for Croatia #
1. Introduction - EU-Croatian relations: from Isolation to Stabilization and Association Agreement


After a long time of stagnation in Croatian-EU relations and significant backlog of Croatian transition as compared to its Central European neighbors, a new page was turned on 24 November 2000 at the EU-Balkans summit in Zagreb where the EU opened negotiations on a Stabilization and Association Agreement with Croatia (hereinafter, the SAA). 
 In the meantime negotiations have gone underway and are in progress with a view to be completed before end of the Swedish presidency, i.e. by July 1st 2001. The Agreement to be signed represents a new form of bilateral agreements between EU and third countries which is framed especially for countries that were not recognized as candidates for EU membership, i.e. Albania, Bosnia and Herzegovina, Croatia, FYR Macedonia and Yugoslavia. So far, an agreement of this kind was initialed between the EU and the FYR Macedonia at the Zagreb Summit of 24 November 2000 
 and signed on April 9 2001 in Luxembourg. 
 

The European Union extended diplomatic recognition to Croatia on January 15th 1992. Since then the EU-Croatia relationship stagnated. While Croatia undertook certain legal and structural reforms it was excluded from the mainstream integration process and has entered in no bilateral contractual relations. On the other side, EU has extended its general system of preferences to Croatia on similar terms to those granted to former SFR Yugoslavia. 
 Further relations were made subject to conditionality principle framed by the Council in April 1997 and confirmed more recently in June 1999 following Commissions proposal of May 26th on the creation of a Stabilization and Association Process. 
 Main conditions to be complied with by countries of south-eastern Europe, including Croatia, were specified as compliance with democratic principles, human rights and rule of law, respect for and protection of minorities, market economy reforms  regional cooperation and compliance with obligations under international peace agreements (Dayton, Paris and Erdut). 

Following a series of ups and downs prompted by developments in the region and Croatian performance in respect of the above mentioned criteria, new stage commenced following change of political environment in Croatia on general elections held in January 2000. As consequence of political change and re-orientation, the European Commission adopted on 18 July 2000 a proposal to the Council on the opening of negotiations for a Stabilization and Association Agreement with the Republic of Croatia. This was followed by a Council Regulation extending exceptional trade measures to countries in the region including Croatia. 
 The said Regulation liberalized a large segment of imports to the EU while allowing target states to keep their customs protection. It is also widely understood as an instrument allowing more advanced states in the region to get closer to EU trade standards while allowing them to develop or keep and develop patterns of trade among themselves. It is based on the conclusions of the Lisbon European Council of 23 and 24 of March 2000 where it was concluded that establishment of free trade areas among countries in the region "should be preceded by asymmetrical trade liberalization." 
 


Based on a feasibility study on opening the negotiations of May 24th  2000 
 the Commission proposed the opening of negotiations with Croatia on a Stabilization and Association Agreement with the EU on July 19th 2000. According to the mentioned study, parameters of the future SAA were to include: formalization and enhancement of political dialogue, improvement and consolidation of regional cooperation, liberalization of trade regime in industrial goods, agriculture and fisheries, services and right of establishment, current payments and movement of capital, approximation of legislation in areas of technical standards and certification, competition and state aids, public procurement, intellectual industrial and commercial property, telecommunications and the information society, consumer protection, labor law and equal opportunities for men and women, cooperation in areas of justice and home affairs, as well as economic and financial cooperation in numerous areas. 
 These areas are an integral part of the ongoing negotiations process between Croatia and EU and are expected to be incorporated into the SAA. 

2. Legal basis and key elements of the Treaty

Regional approach developed by the EU applies to countries which were, due to various reasons, excluded from the mainstream process of association with the EU, and were consequentially, not in position to sign Europe agreements which were offered to other countries in Central and Eastern Europe. 
An example of such contractual relationship can be found in the very Croatian neighborhood - Slovenia which signed an Europe Agreement with the EU. 
 However, SAAs, just like Europe Agreements are negotiated on legal basis of provisions of Art. 300, and will be concluded on legal basis of Art. 310 of the EC Treaty.

The question that is commonly being asked in Croatia is whether the SAA as a new generation agreement will eventually lead to full membership of Croatia in the EU in similar way that was offered to signatories of Europe Agreements, or whether it is framed in way which is substantially different then Europe Agreements, with consequence of leaving Croatia and other SAA states outside the EU for a longer time period. 
 In order to clarify this point it is necessary to compare legal basis, structure and teleology of the SAA with earlier generations of agreements. The key criteria defining an Association agreement as distinguished from other agreements concluded by the EC, as were elaborated by Macleod, Hendry and Hyett 
 are the following: 


- close relationship between the parties, extending to a participation of the associated country in certain of the objectives of the EC treaty;


- the content of association which goes beyond merely commercial matters and covers a number of fields of Community activity;


- the institutions created, which are highly developed and include organs endowed with decision-making power; and 


- permanent nature of links, and indefinite or extended periods of application.

Many of these criteria can, indeed be found in the text of SAAs available at this point. However, in addition to these substantive criteria, other legal and political factors, such as aims and definition of contractual relationship specified in the agreement, or political statements of key actors  will  be considered in point 2.1. Broader political framework characterized by the so-called conditionality approach will be tackled with in point 2.2. Basic institutional setting of SAAs will be briefly described in point 2.3. Finally, interpretation of existing agreements between the EU and third countries by the European Court of Justice which is an important element that contributes to understanding of the concept of this new generation of agreements shall looked into ad  2.4.

2.1. Aims and their political framework


Aims of an association agreement are, as a matter of practice, explicitly specified in the text. These, however, reflect a number of political considerations that are expressed in various EC documents such as in Council conclusions and similar. For example, Council conclusions adopted at Feira, call for "fullest possible integration of the countries of the region into the political and economic mainstream of Europe through the Stabilization and Association process, political dialogue, liberalization of trade and cooperation in Justice and Home Affairs. According to these conclusions, all the countries concerned are potential candidates for EU membership." 
 This was confirmed by the Presidency Conclusions from the Nice European Council Meeting 
 where it was said that all countries of Western Balkans have "…a clear prospect of accession, indissolubly linked to progress in regional cooperation, in accordance with the conclusions of Cologne and Feira. 


In the negotiating process between the EU and Croatia four principal aims of the Association were mentioned:

-
to provide an appropriate framework for political dialogue, allowing the development of close political relations between the Parties;

-
to support the efforts of Croatia to develop its economic and international co-operation, also through the approximation of its legislation to that of the Community;

-
to promote harmonious economic relations and develop gradually a free trade area between the Community and Croatia; and

-
to foster regional co-operation in all the fields covered by the agreement.

When compared with the aims of Slovenian association, Croatian and Macedonian cases are to certain extent different. 
 Particularly, neither aims mentioned in negotiating process with Croatia nor aims specified in the Macedonian SAA mention the aim of  "…promotion of the expansion of trade and harmonious economic relations between the parties…" what should "foster dynamic economic development and prosperity in Slovenia", and maybe more importantly, the aim to "…provide an appropriate framework for Slovenia's gradual integration into the European Union…" 
 This may implicate that membership of SAA countries in the EU is not envisaged as one of the outcomes of the Stabilization and Association Process. Nevertheless, draft provisions on political dialogue explicitly refer to "Croatia's full integration into the community of democratic nations and gradual rapprochement with the European Union…"  This phrase resembles Slovenian model, with exception of one word (progressive, instead of gradual). 

Table 1 - aims of Association and elements of political dialogue

Country
Aim of Association
Elements of PD

Slovenia
to provide an appropriate framework for Slovenia's gradual integration into the European Union
full integration into the community of democratic nations and progressive rapprochement with the European Union

Macedonia
-----
-----

Croatia
-----
full integration into the community of democratic nations and gradual rapprochement with the European Union

In other words, perspective of joining the EU is transferred from provisions regulating the aims of the agreement to section defining political dialogue. It seems that, at least in Croatia's case, perspective of integration with the EU has to be achieved through, inter alia, the political dialogue and does not follow automatically from the SAA. However, the forms of political dialogue also vary. It may take place within a multilateral framework as a regional dialogue, 
 whereas similar provision of Slovenia's Agreement uses the word "shall." This is understandable taking into account uncertain development of situation in the region what may reduce possibilities for such dialogue. 

Table 2 - Form of Political Dialogue
Country
Form of Political Dialogue


Association Council
Diplomatic Channels
Regular Information on the CFSP Activities…
Political Dialogue at Parliamentary Level

Slovenia
yes
yes
yes
may take place

Macedonia
yes
yes
no
shall take place

Croatia
yes
yes
no
shall take place

Seemingly, unlike Slovenian Europe Agreement, SAAs do not envisage regular information on the activities managed within the framework of the Common Foreign and Security Policy, as well as exchange of information with a view to achieving the aims of the Association. This may be due to certain cautiousness on the side of the EU which is still looking for stabile political partners in the region. If this is put into context of the Presidency conclusions from the Nice Council Meeting, and particularly the regional cooperation elaborated in Title III of the Croatia's and Macedonia's SAA, it can be said that full integration with the EU remains to be facilitated by political dialogue (including regional), and made conditional on progress of in regional cooperation. 

2.2. Regional cooperation


Regional cooperation represents an innovation in regulation of EU-third country relations. It was first formally introduced in the Report from the Commission to the Council in 1997. 
 Both, the Macedonian SAA and Croatian Draft, include the following elements of this cooperation:

-
information and consultation of SAA Countries with the Community and its Member States;

-
negotiations with a view to conclude a convention on regional co-operation;

-
cooperation with other countries concerned by the SAA process;

-
cooperation with EU candidate countries.

The first and possibly the easiest obligation undertaken by the SAA countries is to inform and consult the Community and its Member States about potential reinforcement of their cooperation with one of the SAA countries, countries concerned with the SAA process or EU candidate countries. This should take place at appropriate level, at regular intervals, and when circumstances require. The mentioned commitment represents a limitation on state sovereignty in external relations and stands for a good example of how the gravity field of the EU affects relations between third countries. It is also a clear evidence of specific nature of SAA agreements, as distinguished from "ordinary" international agreements concluded by third states. Such limitation of sovereignty can possibly have constitutional implications already in this early stage of rapprochement since it may require constitutional re-definition of concept of national sovereignty. 

The second obligation concerns negotiations and eventual conclusion of a convention on regional co-operation. Such a convention, which can take form of a bilateral treaty is to be concluded within two years after the entry into force of an SAA. It follows from the nature of such a convention that at least two SAAs will have to be signed and in force prior to start of negotiations. Absence of readiness of any SAA country to conclude such a convention would prevent further development of the relations between EU and the SAA country concerned. 
 In other words the EU is authorized to freeze the implementation of the SAA in such circumstances. On the other hand, in absence of at least two signed SAAs condition to negotiate a convention is rendered impossible and should be deemed non-existent (pro non adiecto), meaning the obligation on the side of the EU to continue its performance in respect of the cooperative SAA state. The same case would follow in case of a breach of the SAA by one signatory state where other signatories continued its implementation. 

In addition to this, both, Croatian and Macedonian drafts envisage co-operation with other countries, notably those concerned by the stabilization and association process 
 and EU candidate countries. 

2.3. Institutional Arrangements under the SAA 


In line with practice established from the very outset of the Community widening process, an Association Council is set up by relevant articles of the SAAs, this time under the name of Stabilization and Association Council (hereinafter the SAC). An SAC shall have power to make decisions within the scope of the SAA which shall be binding on the Parties. 
 However, their legal effects in the Community may be different from their legal effect in Croatia, and this issue requires additional clarification what will be discussed below.

 An SAC can delegate any of its powers to a Stabilization and Association Committee (hereinafter: the Committee), a permanent body  having responsibility for the preparation of meetings of the SAC which can comprise members of the European Commission. 


Another institution created under a SAA is a Stabilization and Association Parliamentary Committee comprising members of the European Parliament and parliamentarians of a SAA country to serve as a forum for exchange of views. 
 


Having in mind substantial similarity of institutional setting, as well as the fact that the both draft SAAs are to be signed for an unlimited period 
 it can be seen that institutions created by SAAs fall within definition given by Mcleod et al. above. 
 In other words, these institutions are highly developed and include organs endowed with decision-making power.

2.4. Interpretation of SAAs

An association agreement may be subject to interpretation either by the ECJ or by courts of a contracting party (an associated state). The ECJ can interpret it either in process of its making, under article 300(6) EC, 
 or ex post, following its effective date, if a case concerning its application is brought before the Court. In this section we shall address only incidental interpretation, i.e. interpretation ex post. Whether provisions of association treaties can be directly effective was not entirely clear from the very outset, and was recognized by the ECJ in Pabst. 
 The ECJ does not seem to have been concerned with the legal nature of the agreement. Namely, as it was noted by Bebr, the ECJ in Pabst interpreted the Association Agreement with Greece and recognized direct effect to its article 53, without even considering its structure and existence of  the Arbitration Court of Association. 
." 

As to the legal status of association agreements, the ECJ has held in Kupferberg 
 and confirmed in Demirel 
 that provisions of treaties concluded between the Community and third states can produce direct effects in the Community legal order if they are sufficiently precise and unconditional. 
 As for the associated countries, these provisions may produce direct effects in accordance with their respective constitutional requirements, but there is no legal obligation on their side to recognize their direct effect. 
 Also, Community agreements are an integral part of Community Law, and from EC point of view equal to act of institutions of the Community for purpose of jurisdiction of the European Court of Justice under Article  234(1)(b). 
 However, it is quite clear that there is no equivalence in interpretation of Association Treaties and the EC Treaty. As the ECJ has put it in the Polydor case 
 even identical provisions of different types of agreements concluded by the Community may lead to different interpretation. In particular, "…similarity of terms is not a sufficient reason for transposing to the provisions of the Agreement the above mentioned case law…" And further: " The considerations which led to that interpretation of Articles 30 and 36 of the Treaty do not apply in the context of the relations between the Community and Portugal as defined by the Agreement." In other words, provisions of Association Agreements may not be interpreted mutatis mutandis as provisions of the EC Treaty. 
 It should also be mentioned that, as far as Community law is concerned, direct effect of Association treaties is not impaired by imbalance between the obligations assumed by the Community towards the Associated States. 

While it is clear that provisions of association agreements form part of Community law and may have direct effect, legal status of decisions of institutions created by association agreements, i.e. the secondary SAA law and its legal effect in the Community legal order was subject to controversy, and interpretations of the ECJ still left some points to be clarified. The ECJ has taken position on this matter in the Sevince case 
 where it said that not only provisions of an association agreement, but  decisions of an Association Council themselves form an integral part of Community legal system and are capable of having direct effect. 
 The ECJ also accepted its preliminary rulings jurisdiction in respect of "decisions adopted by the authority established by the Agreement and entrusted with responsibility for its implementation." 
 Position of the ECJ in Sevince was subject to criticism. For example, Hartley questioned how can acts of institutions set up by an association agreement possibly be an act of a Community institution. 

At the first sight the wording of relevant SAA articles, does not seem to have intended it to produce direct effects. 
 However, since legal form of SAC decisions is similar to directives under article 249 of the EC Treaty, their possible direct effect in case of non-implementation can not be excluded. 
 Some German scholars, notably Bleckmann hold that association treaties create no supranational legal order and remain in realm of traditional international law. According to this position acts of institutions established under Association treaties, i.e. decisions of an Association Council, do not have, as such, validity in Community law or in legal orders of Member States, but require an act of transformation by secondary Community legislation. 
 This view, however, seems to run against the standing practice of the ECJ developed in interpretation of earlier association agreements.


An interesting element of the both SAAs, Croatian and Macedonian, which can also be found in the Slovenian Europe Agreement is possibility for contracting parties to refer any dispute relating to the application or interpretation of the respective agreement to the SAC, which may settle the dispute by a decision. This means that, as far as jurisdiction for interpretation of an association agreement is concerned, if a question of interpretation of the SAA arose before an Associated State's court, such court could, subject to national procedural law, refer a question to the SAC. In such a case, neither courts of the Associated State  nor the SAC would have recourse to the ECJ under article 234 EC, since they are not a court or tribunal of a Member State of the EU. Namely, it is clear that the ECJ's jurisdiction covers only references originating from courts of EU member states. Should a matter of interpretation of an SAA arise before an associated country's court, recourse to the ECJ would not be permissible. Such issues could be possibly dealt with by the SAC, however with no consequence for the ECJ in possible future litigation. 

The question, however remains, what is significance of the ECJ's interpretation for legal system of an associated state. In other words, since association agreements are attached to the Community legal order and certain elements of supranationalism can not be ruled out as such, authorities of associated states may be obliged to take notice of such interpretations even without specific reference to them in the text of an association agreement. In such a situation national courts of an associated state would probably have to interpret national law in accordance with the association treaty, taking into account Community law in light of existing interpretations of the ECJ. Arguably, the parties to an association agreement, and the same counts for an SAA, by entering into the Agreement did not intend to obstruct the legal order of Community law. Consequentially, an SAA has to be interpreted in line with acquis communautaire in order to conform with demands and expectations of community law. 

On the other hand, should an issue of interpretation of an SAA arise before a court of any Member State, such court would have recourse to the ECJ, and the ruling of the ECJ would be binding both for courts of associated states and for an Association Council. 
 This has underpinning in the  Deutsche Shell 
 where the ECJ ruled that it had jurisdiction to give a preliminary ruling on the interpretation of the arrangements of the Joint Committee established by the Convention since decisions of an AC which is directly linked to the Agreement form part of Community law. Moreover, even recommendations of the SAC, that are not legally binding have to be taken in consideration for purposes of interpretation of an Agreement. 

In this respect the main issue remains legal significance of an ECJ's interpretation and its legal effects in both, legal order of the EU and national legal orders. Namely the ECJ, as matter of its standing practice, interprets and applies association treaties as integral part of Community law. 
 Accordingly, it is the ECJ, and not the SAC that has ultimate authority to interpret an Association Treaty and it is well established practice of  the ECJ that individuals are entitled to rely on provisions of an Association Agreement and claim rights originating from such treaties. 
 In other words it is perfectly possible for an interpretation of the ECJ to be different from an interpretation of an AC, and the approach of the ECJ  applied in Pabst seems to have been made in a clear disregard of secondary association law, i.e. decisions of the Association Council. 
 

From an Associated State's point of view, and arguably, as a matter of international law, an Association Agreement represents  lex posterior what would give it priority in interpretation over the EC Treaty. Since it is obviously not the case, and since, the ECJ has jurisdiction to review decisions of an Association Council under its 234 jurisdiction, 
 it seems that an association relationship already reflects elements of "a new legal order" in relationship established between the Community and an Associated State. In other words, already an association relationship seems to be subject to the legal system of Community law and not of International law. 

3. Constitutional requirements for application of  SAA
As we have pointed our earlier, Community agreements are an integral part of Community Law, and from EC point of view equal to act of institutions of the Community for purpose of jurisdiction of the European Court of Justice under Article  234(1)(b). 
 Effects of these decisions in legal orders of SAA countries however, could be different. As far as Croatia is concerned, international treaties, duly ratified and in force, make part of Croatian legal order and have entrenched legal status. 
 According to Article 5(3) of  the Croatian Judiciary Act, 
 Courts have to apply all laws enacted on basis of international treaties. Similar legal provision can be found in Macedonian Constitution. 
 

In this section we shall deal with two separate issues: first, the legal basis in Croatian constitutional law for establishment of an Association with the EU, and ultimate full membership, and second, legal status of the SAA, and secondary SAA law in Croatian legal order. 

Croatian Constitution provides for a legal basis for signing and ratification of international treaties. Depending on nature of an international treaty, signing a treaty may be in jurisdiction of the Parliament, the President of the Republic or the Government. 
 Under Article 140(1) of the Constitution, the Parliament has to ratify international treaties that require enactment or amendment of legislation, treaties of military and political nature, and treaties creating financial obligations for Croatia. Subject to section (2) of the same Article, treaties delegating constitutional powers to international organizations or alliances have to be ratified by a two-third majority of all members of the Parliament. 
 The SAA clearly falls within the scope of Article 140(1), and contingent upon interpretation possibly even under section (2). Whether the SAA will be interpreted as delegating constitutional powers depends on understanding of nature of decisions of the SAC which are binding for Croatia. Regulatory activities of the SAC may possibly be said to amount to exercise of "legislative authority" which is vested in the Parliament and partly, by delegation, in the Government. This could be so if decisions of the SAC are directly applicable, or better to say, their direct effect will depend on whether the SAA was ratified by simple majority implying no transfer of constitutional authority, or qualified majority, implying such transfer. The SAA has entrusted implementation of such decisions to the Parties, but does not specify what legal status should be in Croatian legal order. The said status, however, will primarily depend on method of ratification of the SAA. 

Namely, under Article 141 of the Constitution ratified international treaties make part of Croatian legal order and have entrenched legal status. This article serves as legal basis for direct applicability of international treaties. However, treaties may create individual rights that must be protected by Croatian courts only if they are sufficiently clear and unconditional, i.e. self-executing. 

Status of secondary SAA law in Croatia will depend on method of ratification of the SAA. Under Article 5(3) of the Judiciary Act, courts have to apply  regulations enacted pursuant to an international treaty, i.e. secondary treaty law. 
 Provided the SAA is ratified by a two-thirds majority in order to transfer constitutional regulatory authority to the SAC and provided that a decision of the SAC is clear, unconditional and unambiguous, its direct effect could not be ruled out. If a decision is not appropriate to produce direct effects, i.e. if it is unclear, conditional or ambiguous, it would arguably need to be implemented by the executive. Indeed, experience shows that decisions of association councils rarely are of such nature which would create enforceable individual rights. 
 In any case, constitutional authority for their implementation could be found either in Article 113 or Article 88 of the Constitution. The former provision grants the Government authority to implement acts of Parliament and the latter provides for constitutional basis for delegation of regulatory powers from the Parliament to the Government. Technically speaking, the Government would be authorized under Article 113 to implement an international treaty that has become part of Croatian legal order under Art. 141 of the Constitution. There is no provision referring to secondary treaty law. However, provided 2/3 majority ratification implying delegation of law-making authority to the SAC, Government could arguably act on legal basis of Art. 113 to give effect to secondary SAA law. To recognize the Government authority to implement such law in absence of 2/3 majority ratification would take an extensive reading of Art. 113 of the Constitution that is hardly sustainable. 

If the SAA is ratified by simple majority, decisions of the SAC will not be delegated law-making authority and its decisions will have no direct effect and will have to be implemented, most likely by Government acting under Art. 88 of the Constitution. 
 Under this provision the Parliament could authorize the Government to pass regulations falling within constitutional authority of the Parliament, subject to subsequent ratification. To give Government power to implement secondary SAA law would take specific Parliamentary authorization to such effect. 

In other words, while exercise of regulatory authority under Art. 113 gives more discretion and power to the executive, recourse to Art. 88 leaves a degree of supervision to the legislature. It will certainly be more comfortable and politically less demanding for the Government to present the SAA as an ordinary treaty of international law requiring simple majority for ratification. However, such solution may tie Government's hands and succumb it to the Parliament once it comes to its implementation.

Table 3 - implementation and effect of secondary SAA law

Ratification
Constitutional basis
Implementation
Direct effect under
Political winner

2/3 majority

Art. 140(2)

not necessary if clear, unconditional and unambiguous. If unclear etc., then by Gov. regulation under Art. 113 or 88 Const.
Art. 141 Constitution

Art. 5(3) Judiciary Act
executive 

simple majority
Art. 140(1)
by Government regulation under Art. 88 Const.

no direct effect - Government regulation applies
legislature (Sabor)


A separate issue is related to interpretative authority of the SAC which can make decisions concerning application and interpretation of the SAA upon reference of either party. Such an interpretation could seemingly be requested by any state authority, including the courts, should an issue arise in a dispute before them. This would apply regardless of whether provision at issue is capable of producing direct effects. In any case Croatian courts would have to interpret Croatian law in light of primary and secondary SAA law in order to comply with aims of the Association. Although this possibility remains highly hypothetical, being a state authority, the courts could rely on provisions of the SAA and ask the SAC for interpretation of its provisions. However, there are no procedural rules in Croatian law that would allow them such an action. In case of conflict of an Act of Croatian Parliament with an international treaty, SAA included, Croatian courts are under an obligation to ask the Constitutional Court to give a preliminary ruling. 
 Namely, the Constitutional Court has taken position that violation of an international treaty amounts to violation of the principle of the rule of law. It is still unsettled whether this interpretation could extend to cover secondary treaty law but an argument in favor of such interpretation seems to be highly sustainable. Faced with a need to interpret the SAA secondary SAA law the Constitutional Court could invite the SAC to present its position, i.e. interpretation of the SAA under Article 47 of the Constitutional Court Act 
 if it deemed it necessary for clarifying the matter before making a decision on the merits. Whether the SAC would have to follow earlier interpretations of the ECJ on the point remains to be speculated about in light of the Polydor decision.

4. Conclusions

 
First of the Stabilization and Association Agreements was just signed between the EU and Macedonia, and the second one, between EU and Croatia is soon to follow. As every conscious bride, the EU has brought something old, something new, and possibly something borrowed and something blue into this new generation of agreements. Among the old elements of association, one could mention the respect of international peace and stability, inclusion of political dialogue, gradual establishment of a free-trade area, provisions regulating free movement of workers and freedom of establishment, approximation of national legislation to that of the EC in area of internal market, and establishment of institutional structure of the Association. The new elements include re-phrased aims of the association and provisions on enhanced regional co-operation, including the perspective of establishing free-trade areas between the countries of the region. Taken together elements of association and stabilization agreements make them fully fledged association agreements as defined by Macleod et al. More particularly, stabilization and association relationship includes participation of the associated country in achievement of objectives of the EC treaty, its substance reaches beyond commercial matters and covers a number of Community activities, SAAs create institutions having decision making power, and the association itself is concluded for an indefinite period. When compared to earlier generation of Europe Agreements concluded between the EU and countries of central and eastern Europe, the major difference seems to be the starting position. What these countries have gotten ready-made, i.e. status of candidates for EU membership, SAA countries have to earn through political dialogue and regional co-operation. This seems to be the idea of the new term "potential candidates." Status of a candidate country has to be earned through bona fide implementation of the Agreement.


Since SAAs share many elements with earlier generations of association agreements it is reasonable to expect them to be interpreted in similar, though not identical way. What is certain is that as of their effective date, SAAs will form part of Community legal order and will be capable of producing direct effect. The ECJ will interpret them on basis of its 234 jurisdiction. Also, according to well established case law, secondary association law, i.e. decisions of an association council will also form part of Community legal order and be capable of direct effect. As far as associated states are concerned, direct effect of their respective agreements will depend on their constitutional requirements. In case of Croatia direct effect of  the SAA is enabled by the Constitution, whereas direct effect of secondary SAA law will depend on method of its ratification. In case that regulatory activities of the Stabilization and Association Council are interpreted as delegation of legislative authority, within meaning of Article 140(2) of the Constitution, their direct effect will be possible. Otherwise, secondary SAA law will need to be implemented. 


Finally, it remains to be touched whether SAAs remain treaties of international law, or whether they introduce elements of the new legal order. There are, certainly, arguments for both claims. On the one hand, SAAs, just like other association treaties, establish no supranational structure. Their legal effect  in Community legal order is different from their legal effect in stabilization and association states, what rules out the thrust of uniformity which exists in Community law. Aims of these treaties are different then those specified by the EC Treaty, and citizens of SA states can not expect protection of their individual rights stemming from an SAA unless their respective national legal order permits such effects. On the other hand, substance of these Agreements, particularly the enormous legislative reform effort envisaged by it, as well as unprecedented asymmetrical liberalization of trade, have no parallel in international law. Also, certain elements of limitation of national sovereignty on side of SA states, such as mandatory consultations with the EU in regional cooperation, imply that SAAs reach beyond ordinary treaties of international law. Surely, as far as Community is concerned, SAAs and secondary SAA law form an integral part of Community legal order. On national side, signal of their specific legal status will be possible heightened majority required for their ratification and subsequent legal status. Indicators that could witness in favor of specific legal status of an SAA in an associated state could be the following: 


- process oriented nature of SAAs, not creating an end position, but a developing relationship with clear perspective of full membership in the EU;


- special method of ratification, distinguished from method of ratification of other international treaties;


- self executing status of an SAA witnessed by its direct application by national courts;


- absence of need to implement self executing secondary SAA law; and

- reference of national courts to relevant sources of Community law including using the case law of the ECJ as aid in interpretation of an SAA and secondary SAA law.


In other words, SAAs seem to have left a margin of appreciation wide enough for associated states to carve out elements of the stabilization and association relationship themselves, in accordance with their constitutional requirements. Therefore it seems that nature of SAAs will have to be judged in light of subsequent practice in both the Community and stabilization and association states.

# Disclaimer: References to the Draft Stabilization and Association Agreement between the EU and Croatia and to negotiating positions of the EU and Croatia are based  on non-official informed sources as interpreted by authors and on inferences from the Report from the Commission on the feasibility of negotiating a Stabilization and Association Agreement with the Republic of Croatia, COM/2000/0311 (final) of May 24 2000. Text of the SAA between EU and Croatia is not finalized at this point and not available to public.


� For final declaration of the Zagreb Summit, see 9 Euroscope 51-52 (2000) 


� Macedonia is signatory of  an EU Cooperation Agreement. See OJ L 348, 18/12/1997, Document 297A1218(02)
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