Forensic Psychology

Definition from the American Academy of Forensic Psychology: “ the application of the science and profession of psychology to questions and issues relating to law and the legal system. 

The word "forensic" comes from the Latin word "forensis," meaning "of the forum," where the law courts of ancient Rome were held. 

Today forensic refers to the application of scientific principles and practices to the adversary process where specially knowledgeable scientists play a role.”
History of the Relationship Between Psychology and Law From the Late 1800’s to World War II

Legal Training
· Harvard University required a three-year post-baccalaureate degree for legal training

· Natural Law:  The assumption that “Truth” was inherent in nature and could be derived from logic

· Sociological Jurisprudence.  The social contexts from which law was derived and that law would ultimately influence also needed to be examined and understood 

· Legal realists:  advocated drawing upon the social sciences for methodologies and perspectives from which to examine law, legal process, and legal decision making 

Psychology as a Discipline
· Wilhelm Wundt, ounded the first, formal psychological laboratory at the University of Leipzig (Germany) in 1879. 

· Early studies emphasized criminology and eyewitness testimony

· Hugo Munsterberg. 

1. Harvard's Psychological Laboratory and president of the American Psychological Association

2. On the Witness Stand (1908) 

1940’s:  World War II
· The advent of clinical psychology. 

1. Professional issues:  licensure, standards of professionalism

2. Use of Psychologists for assessments and experts for impact of social injustice such as the impact of discrimination and self-esteem

· Hans Toch's (1961) Legal and Criminal Psychology
· Medications become available to successfully treat persons who were once confined to psychiatric hospitals for severe psychosis and depression

1960’s & 1970’s:  

· Development of specialized and joint degree programs 

1. law in relation to clinical psychology issues 

2. studying the  usefulness of psychological research and perspectives for social policy and legal decision making. 

· Interdisciplinary and specialized training was introduced at the doctoral, internship, postdoctoral, and continuing education levels 

· the first psychology-law program at the University of Nebraska at Lincoln, 

· the formation of the American Psychology-Law Society (now Division 41 of the American Psychological Association), 

· the initiation of an interdisciplinary journal (Law and Human Behavior) and a book series (Perspectives in Law & Psychology).  

· the American Board of Forensic Psychology was established in 1978 for the credentialing of psychologists specializing in forensic issues. 

· Deinstitutionalization as a policy appears 

1980’s:  

· the growth of programs increases with psychologists now teaching for law school faculty

· increased use of psychology research in studying legal processes (jury selection, decision-making)

1990’s:  

· Managed Care Crisis

· The Memory Debate:  Repressed memories vs. False memories

· Tougher Sentencing Guidelines

So What is the Practice of Forensic Psychology?

· Psychological evaluation and expert testimony regarding criminal forensic issues such as 

1. trial competency, 

2. waiver of Miranda rights, 

3. criminal responsibility, 

4. death penalty mitigation, 

5. battered woman syndrome, 

6. domestic violence, 

7. drug dependence, and 

8. sexual disorders 

· Testimony and evaluation regarding civil issues such as 

1. personal injury, 

2. child custody, 

3. employment discrimination, 

4. mental disability, 

5. product liability, 

6. professional malpractice, 

7. civil commitment and 

8. guardianship 

· Assessment, treatment and consultation regarding individuals with a high risk for aggressive behavior in the community, in the workplace, in treatment settings and in correctional facilities 

· Research, testimony and consultation on psychological issues impacting on the legal process, such as 
1. eyewitness testimony, 
2. jury selection, 
3. children's testimony, 
4. repressed memories and 
5. pretrial publicity 
· Specialized treatment service to individuals involved with the legal system 

· Consultation and Training

1. lawmakers about public policy issues with psychological implications 

2. law enforcement, criminal justice and correctional systems 

3. mental health systems and practitioners on forensic issues 

· Analysis of issues related to human performance, product liability and safety 

· Court-appointed monitoring of compliance with settlements in class-action suits affecting mental health or criminal justice settings 

· Mediation and conflict resolution 

· Policy and program development in the psychology-law arena 

· Teaching, training and supervision of graduate students, psychology, and psychiatry interns/ residents, and law students 
A High School Civics Class Guide to Law

Sources of Law

· Constitutions:  powers assigned to the legislative, executive and judicial branches.  The government can only exercise such powers that are expressly granted or found to exist by implication from powers expressly grnated.

· Statutes.  Statutes come from state and federal legislative branches.  They describe, mandate, and prohibit personal and organizational conduct.

· Ordinances and Resolutions.  Ordinances are municipal “statutes”.

· Administrative Regulations.  State and Federal Agencies are created by statute with the power to supervise specific areas of activity.  They have the authority to make rules and regulations which have the source of law.

· Case law.  The American legal system is a “common law” system.  This means that once a court decision is made, its decisions are considered authoritative beyond the particular case it tried.  

The Court Systems

· There are two systems:  State and Federal

1. It is possible for a case to be tried in both courts; usually the court that receives the filing has exclusive control over the issues involved.

2. Regardless of the court, the relevant laws must be applied.  Thus, a federal court is bound to follow state law where such issues arise in a federal case.

· There are two levels of courts:  Trial courts and Appellate courts

1. Trial courts must decide issues of fact and questions of law.  They are call “triers of fact”

· Factual questions can be decided by either jury or judge.

· Law questions is always the sole arbiter of law.

2. Appellate Courts consider only question of law; the facts are accepted generally as determined by the trial court.  The issues in appellate courts are involving the correct determination and application of law.

· Federal Court System:  three tiered.

1. The trial court (U.S. District Court).  Each state has at lease one federal judicial district.  A group of districts is called a “circuit”.

2. The United States Court of Appeals.  An appeals court exists for each circuit.

3. The Supreme Court.  Can hear both cases from the circuit court of appeals and state cases that have federal law questions.

· State Courts (Kansas model).

1. The trial court (called a District Court).  Each court can hear cases from different counties.  District courts can have either a District Judge (who is legally trained) or a Distric Magistrate (not legally trained), who are limited to the kinds of cases they can hear.  

2. State court of appeals.

3. Supreme Court of the state.

Legal Proof

· A trial is called “a search for the truth”

1. A trial assumes that a fair and impartial factfinder will ordinarily be able to decide a factual dispute with reasonable accuracy, given sufficient relevant and reliable information.

2. Trials are adversial.  Cases are presented by opposing sides and include the process of cross-examination.  Since most facts cannot be directly observed in court, evidence must be presented, challenged, tested and probed for weaknesses.

· Evidence

1. Whether or not evidence is received (admissible) or excluded from consideration depends upon the “Rules of Evidence”.  

2. Types of evidence include:

· Physical Evidence:  objects

· Documentary Evidence: Documents and their contents

· Testimonial Evidence: from both eyewitnesses and experts

· Basic rules of evidence include:

1. Relevancy:  if the particular item of evidence tends to prove or disprove any fact which is in issue, it should be considered, unless it is specifically excluded by the rules of evidence or there is some good reason not to do so.

2. Hearsay: evidence offered that cannot be tested for veracity, validity, or authenticity because the source of the evidence is not available.  Hearsay evidence is not necessarily excluded from court.

3. Opinion evidence:  testimony in the form of an opinion who is qualified as an expert.  

4. Privilege:  certain information received by some professionals are privileged; it cannot be disclosed except under special circumstances, if at all.

· Privilege allows for free and open communication between participants in relationship, which depends on such communication for successful results.  The most common types of privileged communication in Kansas include attorney and client, priest/minister and penitent, husband and wife, physician and patient, and mental health treatment personnel and patient.

· Another type of privilege includes privilege against self-incrimination.

5. Judicial Notice: for facts that are widely understood or easily verifiable that it would be a waste of time to go through the process of proving these facts.

The Stages of a Trial

· Complaint or Petition:  this document is filed in the court’s office.  The party filing the complaint is the plaintiff.  The opposing side is the defendant.   The complaint sets out the nature of the claim and the remedy sought.

· Legal Notice:  in civil cases, this involves making a diligent effort to inform the defendant of the action by serving the initial papers, the summons to a hearing, and other legal papers on the other party.  

1. In criminal court, this is the reading of charges read to the defendant during a preliminary hearing or arraignment.  

2. The defendant responds in an “answer”, which sets out the defendant’s reasons why the plaintiff’s claims ought not be granted (dismissed).

· Pretrial Hearings

1. Discovery:  the investigation stage, when both sides uncover evidence to resolve the dispute.  

· Trial:  

1. begins with a selection of a jury.  

2. The next step is the opening statements explaining the nature of the case.  

3. Counsel for the plaintiff proceeds to introduce evidence, which may be followed by the defense asking for a judgment that an affirmative finding could (not would) be made on each fact necessary to the plaintiff’s case.  Otherwise, the defense proceeds with its case.  

4. Next is the jury instructions by the judge regarding the principals of law to be applied, depending on the facts to be found.  

5. Counsel then present closing arguments.  

6. Triers of the fact begin deliberation on whether or not the plaintiff succeeded in exceeding the “burden of proof” for their case (which can be beyond reasonable doubt, clear and convincing evidence, or a preponderance of the evidence).  

7. Verdict.  Following the verdict, the court enters the judgment.

Anatomy of a Criminal Trial

1. Complaint:  criminal prosecution is commenced by filing a complaint with a magistrate

2. Arrest warrant:  Upon finding by the magistrate that there is probable cause to believe both that a crime has been committed and that the defendant has committed it.

3. Arrest: by a law enforcement officers:

· upon a warrant

· upon probable cause to believe a person is committing or has committed a felony or a misdemeanor 

· and further probable cause to believe that such a person will not be apprehended or evidence of the crime will be irretrievable lost or 

· such a person may cause injury to self or others unless immediately arrested.

4. First Appearance: without unnecessary delay following arrest, magistrate ascertains the nature of the crime charge, fixes bond, informs the defendant of his or her rights, appoints counsel for defendant if indigent and unable to employ counsel

5. Preliminary hearings (in felony cases only): formal evidentiary hearing to determine whether or not there is probable cause to believe that a felony has been committed by the defendant

6. Information: filing of formal charges by the prosecuting attorney following preliminary examination

7. Arraignment before a District Judge: reading of formal charges and entering the defendant’s plea

8. Special Pleas:  Alibi or Insanity pleas require notification to the prosecuting attorney

9. Trial

10. Sentencing:  may be delayed for a pre-sentence evaluation for purposes of a mental evaluation.  

11. Appeal.

Should Mental Health Professionals be Considered as Experts?

According to the Federal Rules of Evidence, Article 7, scientific evidence is allowed:

Rule 701. Opinion Testimony by Lay Witnesses 
If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue.

Rule 702. Testimony by Experts 

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.

Rule 703. Bases of Opinion Testimony by Experts 

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.

Rule 704. Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.

So What Constitutes Scientific Expertise?  Frye v. United States and Daubert v. Merrell Dow Pharmaceuticals

1.  The original standard for evaluating scientific evidence came from United States v. Frye, 293 F. 1013 (1923).  The results of scientific tests or procedures are admissible as evidence only when the tests or procedures have gained general acceptance in the particular field to which they belong

2.  Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).  The Supreme Court held that the Federal Rules of Evidence supersede the Frye test, and as a result scientific evidence (as expert testimony) needs to meet only the requirements of the Federal Rules of Evidence in order to be admissible.

Paradigm Conflicts for Legal and Mental Health Professionals

· Free Will versus Determinism

· Societal Concerns vs. Individual Rights

· Adversarial vs. Collaborative

· Fact as Certain vs. Fact as Probable

· Ipsative vs. Nomothetic 

· Subjective vs. Objective

