Mental Health Services in Jails, Prisons, and Post Incarceration Issues
· Reasons for having jail mental health services include:

1. high prevalence of mental illness  

2. mental health treatment protects society and correctional officers

3. legal precedents

· Determining Prevalence Rates for Mental Illness

1. facility surveys of court-defined mentally ill offenders

2. creating estimates by assessing samples of inmates

· Problems in Estimating Prevalence Rates

1. choice of diagnostic criteria

· who defines the mentally-ill

· the court

· the officers

2. mental health professionals

· sampling problems

· referral process

· time of sampling

· The rate of mental illness for inmates is higher than the general population

1. Despite the different methods used in determining prevalence rates, all studies have higher rates

2. The number of moderate to severely mentally ill inmates in custody is probably somewhere between 21.5 to 50%

· Mentally ill offenders spend more time despite

1. Having fewer charges

2. Having less severe charges

3. Having lower bonds

· The Impact of Arresting the Mentally Ill

1. The mentally ill spend more time in jail than other inmates

2. The mentally ill cycle back to jail from probation more frequently

3. Increased strain on the jail resources.  Mentally ill offenders are 

· more likely to be disruptive 

· have a higher risk for committing suicide

· more likely to be victimized by other inmates

· Providing jail mental health services 

1. minimize mental health problems during incarceration 

2. minimize inmate-staff conflicts with the mentally ill

3. reduce the revolving-door phenomenon for inmates with serious mental illness

What are the Legal Requirements for Jail Mental Health Services?

· No case has ever decided the extent to which inmates have a right to mental health services

Newman v. Alabama

· failure to provide adequate mental health care violated inmates’ Eighth and Fourteenth Amendment rights

Estell v. Gamble 

· decision protect prisoners under the Eighth Amendment from being denied serious medical needs

· did not define "deliberate indifference"  or "serious" medical need

McGuckin & Smith 

· defined “serious” need if the failure to treat would result in further significant injury or the unnecessary and wanton infliction of pain

· routine illnesses that might produce minor discomfort are not included

· minor mental illnesses would probably not be defined as serious

Guglielmoni v. Alexander

· “deliberate” indifference exists when action is not taken in the face of  a strong liklihood, rather than a mere possiblity

· requires assessment of the states of mind

· isolated negligence or malpractice does not meet criteria

U.S. Court of Appeals for the Fourth Circuit

· ruled that prisoners are entitled to mental health care if

1. the prisoner’s symptoms evidence a serious disease or injury

2. that such disease or injury is curable or may be substantially alleviated; and

3. that the potential for harm to the prisoner by reason of delay or the denial of care would be substantial

Ruiz v. Estelle

Federal District Court for the Southern District of Texas specified six basic requirements for acceptable mental health treatment program for Texas Prisons

1. systematic screening and evaluation to identify prisoners with mental health needs

2. treatment must consist more than segregation and close observation

3. correctional system must employ sufficient mental health professionals to provide necessary individualized treatment for inmates with serious mental disorders

4.  mental health service providers must maintain accurate, complete, and confidential records of treatment

5. behavior-altering drugs must be adequately supervised and reviewed

6. provision must be made for the identification and treatment of inmates with suicidal tendencies

Does Rehabilitation Programs for Offenders Work?
· Rehabilitation was the dominant correctional philosophy for the first 75 years of the 20th Century.  

· Definitions of rehabilitation usually emphasize that:  

1. the intervention is planned or explicitly undertaken

2. the intervention targets for change some aspect about the offender that is thought to cause the offender’s criminality, such as his or her attitudes, cognitive processes, personality or mental health, social relationships to others, educational and vocational skills, and employment

3. the intervention is intended to make the offender less likely to break the law in the future—that is, it reduces “recidivism.”

· Robert Martinson wrote in 1974 an influential essay stating that “nothing works” in reducing recidivism, following a review of 231 studies.  This resulted in both significant changes in the evaluation of treatment programs, as well as providing support for more incarceration time.
· More recent research suggests the opposite.  Metaanalysis (a type of statistical analysis) of  evaluation studies show that the average recidivism of persons receiving rehabilitation programs was 10 percent less than those who did not receive them.
· Other findings include:
1. The most effective programs included cognitive-behavioral treatment, focused on known predictors of crime for change, and intervened mainly with high risk offenders.

2. The most salient predictors of crime included antisocial thinking (attitudes, values, & beliefs), procriminal associates, and antisocial personality characteristics (impulsiveness, risk taking, low self-control).

3. Intermediate sanctions (longer sentences, “scared straight” programs, intensive probation, & boot camps) was found to have no effect on recidivism.

· A review of correctional facilities identified that few satisfactorily delivered treatment programs, resulting in poor effectiveness of rehabilitation programs.  Common deficiencies included

1. Employing program directors and staff that have little professional training or knowledge about effective treatment programs

2. The failure to assess offenders with scientifically based actuarial risk instruments

3. The targeting of factors, such as low self-esteem, for change that are weakly related, or unrelated, to recidivism

4. The use of treatments that were “inappropriate”or delivered with insufficient “dosage” or “intensity”

· The failure to include aftercare in the treatment

5. General lack of therapeutic integrity

Psychological Research and Eyewitness Testimony

Issue One:  The debate over repressed memories over false memories

Background

· According to the concept of repressed memory, it is theorized that a memory, especially one of sexual abuse, is sometimes so traumatic that the victim represses the memory; that is the victim automatically and unconsciously bans the traumatic memory from consciousness or awareness as a means of protecting themselves. 

· Recovered memories, which resurface after the concealment of repression or any other mechanism of forgetting, are usually triggered by an event or image reminiscent of the traumatic event, or as the result of therapy.

· Proponents of the opposing view claim that empirical evidence supporting repression is severely lacking, if present at all. In addition, those who doubt the validity of recovered memories have raised the possibility of the occurrence of implanted or false memories.

Is Trauma Forgotten?

· Williams (1994).  38% of one study of persons with documented abuse had no recollection of the trauma.

· Femina, Yaeger, & Lewis (1990). 38% again did not report being abused.  Of note, a follow-up interview revealed that the subjects did actually remember the abuse, yet chose not to report it to the researchers to maintain their privacy.

· While these studies do not directly support recovered memories, they do suggest that some form of forgetting a traumatic event can occur.

· There is no research to demonstrate recovered memories.  This is due to 

1. Ethical problems

2. Reporting patterns of abuse in the distant past

3. Lack of verification of the abuse

Theories of Mechanisms for Forgetting Trauma by Unconscious Dynamics

· Repression is a psychological defense that bars memories that are too painful from entering the consciousness

· Dissociation.  According to the DSM-IV is the inability to recall personal information of a stressful or traumatic nature too extensive to be attributed to normal forgetting.

· Research

1. Both repression and dissociation do not lend themselves well to empirical testing.

2. Unconscious activity is difficult to measure.

3. Such research would probably require a study of patients with documented histories of abuse, who had repressed or forgotten them, and later would successfully retrieve the memories in therapy.

4. Holmes’ (1990) review of the literature for laboratory research points out that various approaches to researching repression has failed to support the theory.

5. The use of symptom lists, hypnosis, and imagery work have been criticized for their “barnum effect” for the first item, or being very suggestive by the latter.

Can False Memories Be Made?

1. Neisser and Harsch (1992) found of the students interviewed the morning after the Challenger explosion, then two years later, none could accurately remember how they learned about it and one-third did not even come close to their original answers.

2. Terr (1983) interviewed 25 children who were kidnapped in a school bus immediately after the event and 4 years later.  The students remembered the event, but the details were inconsistent.  Some identified an additional kidnapper that did not exist.

3. Elizabeth Loftus has performed numerous studies to show how both details and whole events can be implanted in laboratory studies.  These memories have often persisted even after the subjects were shown that such memories were implanted.

Issue Two: Improving Identification of Suspects (Gary Wells).
· Another area where social scientists interact with investigators is the improvement of identifying crime suspects.

· False identifications are surprisingly common in staged crime experiments. Rates of false identification in these experiments can range from 5% to 95%, depending on various other factors. 

· Police Lineups: One of the most important factors determining the risk of mistaken identification is whether or not the actual perpetrator is in the lineup.

· Research:  

1. Studies show when the perpetrator is not in the lineup, there is still someone who looks more like the perpetrator than do the other lineup members and eyewitnesses tend to identify that person. 

2. The tendency to identify someone from a perpetrator –absent lineup is less pronounced if the eyewitness is explicitly warned that the perpetrator might or might not be in the lineup and is explicitly provided with the option of identifying no one. 

3. In addition, false identifications increase if the suspect is the only one in the lineup who matches the general description of the culprit.
4. Eyewitnesses making false identifications may express considerable confidence that the identified person is the culprit . There are conditions in which the confidence/accuracy correlation is higher and lower, but the overall correlation between confidence and accuracy in eyewitness identifications is a modest one

Forensic Assessment

What is Assessment?
· Assessment is the systematic or standardized procedures for observing behavior.  This means that the procedures are not random, but are followed in a consistent, replicable fashion.  The purposes of assessment include: 

1. Description. Provide basic descriptions of the person, his/ her strengths and weaknesses, or a functional analysis of a problem (as in behavioral assessment).

2. Classification or diagnosis. Example, mental status exam or use of the Diagnostic and Statistical Manual of the American Psychiatric Association. 

3. Evaluation. A good example of this is assigning a grade for a class.

4. Prediction or prognosis. Determining how successful someone would be in school or in employment, guessing the outcome of  treatment effects, predicting suicide potential or the course of illness/disorder are examples of this category.

5. Decision-making. Admit to school or program, hospitalize or not, give medications, and so on. 

Diagnosis

· The DSM-IV provides information on the essential features, associated features, prevalence rates, sex ratios, family patterns, and differential diagnoses for psychiatric disorders, as defined by the American Psychiatric Association.  There are five axes for the DSM-V:

· Axis I: Clinical Disorders and Other conditions that may be a focus of clinical condition

· Axis II: Personality Disorders and Developmental Disorders

· Axis III: General Medical Conditions

· Axis  IV: Severity of Psychosocial Stressors

· Axis V: Global Assessment of Functioning.  This is a rating of the personal functioning of the client for both current level and the highest level for the past year.

· A Psychiatric Diagnosis includes

1. Collection of client data: the mental status exam, his/her personal background and test results

· A Mental Status Examination can be either an informal or structured interview to assess the person’s current functioning regarding their physical appearance, behavior, feelings, perceptions, and thinking.

· Personal background includes identifying information, history of presenting complaint, previous  psychiatric and medical illnesses, developmental milestones (such as when client first talked or began school), family social and medical background, legal history, vocational history, and sexual history.

2. Aggregate observations into pathological signs or symptoms

3. Enter aggregations into DSM IV decisionmaking tree

4. Follow DSM IV inclusion/exclusion rules to reach diagnosis

5. Evaluate & update diagnosis

· Of note: “When the DSM-IV categories, criteria, and textual descriptions are employed for forensic purposes, there are significant risks that diagnostic information will be misused or misunderstood. These dangers arise because of the imperfect fit between the questions of ultimate concern to the law and the information contained in a clinical diagnosis. In most situations, the clinical diagnosis of a DSM-IV mental disorder is not sufficient to establish the existence for legal purposes of a "mental disorder," "mental disability," "mental disease," or "mental defect." In determining whether an individual meets a specified legal standard (e.g., for competence, criminal responsibility, or disability), additional information is usually required beyond that contained in the DSM-IV diagnosis. This might include information about the individual's functional impairments and how these impairments affect the particular abilities in question. It is precisely because impairments, abilities, and disabilities vary widely within each diagnostic category that assignment of a particular diagnosis does not imply a specific level of impairment or disability” (p.xxiii). 

Psychological Tests

· A test is an objective and systematic measure of a sample of behavior. Tests and psychologists go hand-and-hand, as the development of formalized procedures for measuring human behavior goes back even before Wilhelm Wundt.  An appropriate test includes: 

· standard conditions to assure that whatever results we find we can state is a reflection of the test taker and not the variations in the testing

· directions for administering and scoring  

· A standardization group so as to know how to compare one person’s performance to a group

· It is essential to realize that all tests include some type of variation due to chance (called error).  In other words, a person's "true" test score equals the observed score (the test results obtained) plus error. The error can result from: 

1. the test itself 

2. conditions of the testing 

3. errors in scoring or administration 

4. condition of the subject 

5. sampling error 

· Virtually all of the testing error is due to the fact that all psychological testing involves indirect measurement. In other words, it is based on the behavior of the subject rather than measuring the construct or attribute directly. 

Reliability and Validity

· Whenever using an assessment instrument, it is important to know its reliability and validity.  Reliability refers to the degree to which instruments are stable and repeatable.  There are essentially three types of reliability:

1. How well the instrument obtains the same score across time, called temporal consistency
2. How well the test questions correlate with each other within the test, called internal consistency

3. How well different versions/forms of the test correlate with each other, called alternate forms consistency

· Validity refers to the extent to which something measures what it is intended to measure.  It is truly the most important internal feature of a test (why use something that doesn’t measure what it says it does?).  There are three types of validity:

1. How well the items appear to measure the construct, called content validity
2. How well the test correlates with something else we would expect that it would correlate, such as intelligence tests with academic grades or aptitude tests with job performance, called criterion-related or predictive validity
3. How well the test fits a particular theory, based upon either its internal structure or its criterion validity, which is called construct validity
· How do Forensic Assessments differ from traditional Therapeutic Assessments? 

Adapted from Melton, et al (1997), the following differences can be noted:

1. Scope.  Traditional assessments emphasize broad issues encompassing a wide range of factors, including diagnosis, personality functioning and treatment to effect behavior change.  Forensic assessments more commonly address narrowly defined events, often of a non-clinical nature, and both diagnosis and treatment needs are of secondary importance.

2. Importance of client’s perspective.  Traditional assessments favor the client’s unique view of the situation.  Forensic evaluation is concerned with accuracy, therefore the client’s view is sometimes secondary.

3. Voluntariness.  Persons seeking treatment are usually voluntary, whereas persons receiving forensic evaluations are usually nonvoluntary.

4. Autonomy.  The person in treatment usually has greater autonomy and input regarding the goals and procedures of assessment.  Forensic evaluations are usually determined by the relevant statutes or common law “tests” that define the legal dispute.

5. Threats to validity.  In traditional treatment, the therapist and client seek to develop a common agenda, which reduces the threat of validity.  In forensic contexts, the threat to validity is usually greater.

6. Relationship and dynamics.  Treatment oriented interactions emphasize caring, trust, and empathic understanding to facilitate the therapeutic relationship.  Forensic examiners may not ethically nurture the client’s perception that they are in a “helping role”.

7. Pace and setting.  Usually, traditional therapy evaluations are ongoing, can change over the course of therapy, and is more relaxed.  In forensic situations, such evaluations are more determined by factors related to the legal process and emphasize closure on the evaluation rather than reconsideration.

Forensic Evaluations and Predictive Validity

· Since the purpose of testing is usually to help make decisions, one logical way of evaluating a test is determining how much better the decisions made with it are vs. those made without it. Typically, this involves dividing test scores into predicted 'success' or 'failure,' and categorizing the behavior one is trying to predict in terms of 'success' or 'failure.' You should be aware that the terms 'success' and 'failure' are a bit arbitrary. 

· Cutting Score: The cutting score is the test score used to divide the population of test scores into predicted successes or failures. 

· Hits and Misses: Correct predictions are called Hits while incorrect predictions are called Misses.  A  finer classification of hits and misses and our predictions is as follows: 


Positive predictions imply someone will succeed, has a characteristic, fits in a group, etc. 

Negative predictions imply (s)he does not 

True positives: Hits where success is predicted and in fact occurs. True negatives: Hits where failure is predicted and in fact occurs. False positives: Misses where success is predicted but where failure actually occurs. False negatives: Misses where failure is predicted but where success actually occurs. 

Notice that 'true' and 'false' refer to hits and misses while 'positive' and 'negative' refer to successes and failures.

Ratios expressing Decision Making Accuracy

We can use different ratios to express the accuracy of a particular test. There are different ratios which emphasize particular facets of accuracy. 

Total Hit Rate= (True Positive + True Negative)/ All results (True Positive + True Negatives + False Positives + False Negatives) 

This is a global measure of the decision making accuracy of the test. It counts all errors and all correct decisions equally.

Positive Hit Rate= True Positives/ (True Positives + False Positives) 

This answers the question of 'how accurate are positive predictions?' It is a good measure when false positives are particularly worrisome. 

Negative Hit Rate= True Negatives/(True Negatives + False Negatives) 

This answers the question, 'How accurate are negative predictions?' In this case, the rate will go down with the number of false negatives. 

Sensitivity= True Positives/ (True Positives + False Negatives) 

This ratio answers the question, 'How good is the test at categorizing those who actually succeed?' In this and the next ratio, you start with the results and then look back to see how many the test got right. In this case you examine positives (" successes").

Specificity= True Negatives/ ( True Negatives +False Positives) 

This ratio answers the question, 'How good is the test at categorizing those who actually fail?' In this case you examine negatives ("failures").

An example of a forensic assessment: The Statistical Information on Recidivism (SIR) scale.  

· The SIR scale was introduced by the Correctional Service of Canada in 1988 as a risk assessment tool to be used in pre-release decision making. Scores on the SIR scale now range from -27 (high-risk) to +30 (low-risk), and are determined by a checklist of 15 static factors: 

1. ..Current offence
2. ..Age upon admission 
3. ..Prior incarceration 
4. ..Revocation of release
5. ..Escape 
6. ..Security level 
7. ..Age at initial adult conviction 
8. ..Prior convictions for assault 
9. ..Marital status 
10. Risk interval since last offence 
11. Number of dependents 
12. Current sentence 
13. Previous sex offence convictions 
14. Previous break and enter convictions 
15. Employment at arrest 

· The SIR is useful in predicting general recidivism, but is not able to assess risk for sexual or violent recidivism as strongly, and is not useful in the management of offender risk as it measures only unchangeable factors.  The SIR shows only a slight degree of predictive accuracy with Aboriginal or female offenders.

Criminal Responsibility

· A crime generally requires two elements:

1. Mens rea (literally, guilty mind): a culpable mental state

2. Actus rea: the wrongful act that makes up the physical action of a crime

· Criminal responsibility is often a controversial societal issue because it affects the core issue of what constitutes right and wrong.  We are often able to decide what actions are wrong, it is much harder for us to decide if the cause of such actions should be considered, or how.

· History of Insanity Plea

· Historically, most societies had exempted certain persons from being culpable (guilty) of their actions because the lacked mens rea.

1. Greeks and Romans, for example, exempted children, lunatics, and animals as having free will

2. Babylonian Talmud: "A deaf-mute, an idiot and a minor are awkward to deal with, as he who injures them is liable, whereas if they injure others they are exempt" 

3. Henri de Bracton (1278):  "An insane person is one who does not know what he is doing, is lacking in mind and reason and not far removed from the beast."

4. "Wild Beast Test Of Insanity“(1723) Not guilty by reason of insanity if "totally deprived of reason so as to be as an infant [or a] wild beast." 

Modern Conceptualizations of the Insanity Defense

M’Naghten (1843)

· To establish a defense on grounds of insanity, it must be clearly proven that, at the time of committing the act... the party accused was labouring under such a defect of reason from disease of the mind, as not to know the nature and quality of the act he was doing; or if he did know it ... he did not know he was doing what was wrong." 

1962: American Law Institute Model Penal Code

1. A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial 

· capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law. 

· As used in this Article, the terms 'mental disease or defect' do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct. 

ALI Model Penal Code on Insanity, Revised 

· A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he (is unable to) lacks substantial capacity to either appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of the law. 

Insanity Defense Reform Act (1984)

· To find the defendant not guilty by reason of insanity, the defendant must prove, by clear and convincing evidence, that, at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his/her acts. Mental disease or defect does not otherwise constitute a defense.

How Successful is the Insanity Defense?

· The following is a group of studies compiled by Melton, et al. by the states, number of Not Guilty be Reason of Insanity, the ratio of verdicts to felony arrests, and sources for the data are as follows:

1. Wyoming—1 between 1970 and 1972, 0.005% estimated.  Richard A. Pasewark & Bruce Wayne Lawthorne, Disposition of Persons Utilizing the Insanity Defense, 5 J. Hum. Ics 87 (1977).

2. Illinois—50 in 1979, 0.23%.  Report of the (Illinois) Department of Mental Health Committee on Criminal Justice and Mental Health System (1982)

3. Florida—119 in 1981, 0.34%.  Center for Government Responsibility, The Insanity Defense in Florida (1983).

4. California—259 in 1980, 0.6%.  William Turner & Beverly Ornstein, Distinguishing the Wicked from the Mentally Ill, 3 Cal. Law. 42 (1983).

5. New York—55 per year between 1976 and 1978, 0.65%.  Henry Steadman, Insanity Acquittals in New York State, 1965—1978, 137 American Journal of Psychiatry, 321 (1980).

Who decides the Not Guilty by Reason of Insanity?

· Again, from Melton, et al:

1. Oregon from 1978 to 1980, 80% were results of agreements between prosecution and defense and did not go to trial, 17% were the result of bench trials, and 3% had gone through a jury trial.

2. Michigan found that 90% of those defendants found Not Guilty by Reason of Insanity were adjudicated in nonjury trials, often through a quasi-plea-bargaining process.

3. Hawaii—72.5% of NGRIs had a bench trial, 25% were found NGRI by plea agreement, and 2% were found NGRI by juries

4. Eight State Study—77.2% were by bench trial, 15.8% by plea, and 7.4% by jury.

Two Issues for Evaluating for Mental State at Time of the Offense

Cognitive Impairment

· The M’Naghten test and the American Law Institute permit an insanity defense only if the mental disease or defect impairs cognition (thinking) at the time of the offense:

· M’Naghten allows two conditions:

1. when the defendant did not know the nature and quality of the criminal act

2. when the defendant did not know that the act was wrong

PRIVATE
Example 1: the defendent strangles the victim, believing that he is squeezing a lemon. Under the M’Naghten test, the defendent would probably be ruled insane, on the grounds that he did not understand the "nature and quality" of his act. 

Example 2: the defendent is attracted to bright objects, and therefore shoplifts jewelry constantly, though intellectually he knows that this is morally wrong and also illegal. the defendent is not insane under the M’Naghten test, because he understood the nature and quality of his act, and knew that his act was wrong. The fact that he may have acted under an "irresistible impulse" is irrelevant under the M’Naghten rule.

· ALI and ABA/APA focus on whether the defendant “substantially” lacked the ability to “appreciate ”the “criminality”of the act or the “wrongfulness” of the act.

1. The word “appreciate” is designed to permit testimony about the defendant’s emotional and affective attitude toward their offense as well as their perception and memory of the crime.

2. For example, a personality disordered person may know crime is wrong, but may not emotionally appreciate the wrongness of the crime.

3. Another example, a person doing “God’s will” because it follows a higher standard than following what the law says.

Volitional Impairment
· The “irresistible impulse” or loss of control over  one’s actions during the time of the offense.  This element has also been called the “policeman at the elbow”test, meaning would the person have committed the offense in the presence of a police officer.

· A much harder standard to present clearly due to need to demonstrate that a person had no control.  Furthermore, courts limit this element.  Irresistible impulses are distinguished from mere passion or overwhelming emotion.

Other Issues Regarding Those Found Not Guilty By Reason of Insanity

· The burden of proof in making an insanity defense belongs to the defense.

· Most states require automatic hospitalization for persons found not guilty by reason of insanity and provide criteria for how the person may be released from the hospital

· There is no limit usually on how long a person may be hospitalized as long as they meet the commitment criteria

· Various studies suggest that in almost all cases, a person found NGRI remained in the hospital as long as persons found guilty and were sentenced in prisons.  For most offenses, hospitalization was longer.

· The vast majority of persons found NGRI were first found not competent to stand trial.

· Most studies indicate that persons found NGRI were less likely to commit another offense following their release from the hospital than those released from prison.

Competency to Stand Trial

· A fundamental principle of criminal law is the right of the defendant to a fair trial.  Competency is a due process issue.  Approximately 1% of all criminal defendants receive a competency to stand trial.

· Definition of Competence:  a legal concept that is defined generally as the mental capacity or ability required to perform an act.

· Criteria for adjudicative competency applies to:

1. The defendant

2. Facing these charges

3. In light of existing evidence

4. Anticipating a substantial effort of a particular attorney

5. With a relationship of known characteristics

6. Which results in a defendant unable to rationally assist the attorney or to comprehend the nature of the proceedings and the likely outcome

Competency to stand trial is one of several adjudicative competencies

1. Competency to confess

2. Competency to plead guilty

3. Competency to stand trial

4. Competency to waive counsel

5. Competency to be sentenced

6. Competency to be executed

· According to Godinez v. Moran, U.S. Supreme Court, 1993, the standard to plead guilty or waive right to counsel or other rights are the same as the standard to competency for standing trial.  The Court stated that there is no reason to use a heightened standard and that those issues are no more complex than those presented during a trial.

· According to Cooper v. Oklahoma, U.S. Supreme Court, 1996, the burden of proof to show incompetence is preponderance of the evidence, not clear and convincing evidence (like one would see in a involuntary hospitalization hearing) or beyond a reasonable doubt.

U.S. v. Dusky, U.S. Supreme Court, 1969

The supreme court reversed the conviction; established the standared for competency to stand trial:

1. sufficient present ability to consult with attorney and have a factual and rational understanding of the proceedings against him.

2. Insanity Defense Reform Act changed the language to: present mental disease or defect renders unable to understand the proceedings or assist in his defense

Missouri v. Drope, U.S. Supreme Court, 1975

Drope and two friends indicted for rape f his wife.  He was acting erratically and threatened wife just prior to trial.  Wife testified to his strange behavior, and Drop shot himself on second day of trial.  Court proceeded, ruling that Drope was responsible for his absence from trial.

Supreme court reversed this conviction because the trial court had not sufficiently explored the competency question.

Two elements of competency

1. A reasonable degree of understanding the charges

2. capacity to understand the legal process

Of note, this focuses on one’s present ability.  This is very different than the insanity defense, which focuses upon the person’s mental condition at the time of the offense.

It also distinguishes capacity from willingness.

The requirement of a reasonable degree of understanding makes each evaluation flexible.

An emphasis is placed on both factual understanding and rational understanding.

What are the characteristics of persons found incompetent?

· Empirical research on pesons found incompetent to stand trial were found usually to either be psychotic, significantly disabled by an organic mental disorder, or severely mentally retarded.

Specifically:

41% had a psychotic disorder

22% had an organic disorder

15% had a mood disorder

11% had a developmental disorder, such as mental retardation

10% had another diagnosis

13% did not provide an opinion of the defendant’s diagnosis

What types of testing are used for assessing competency?
· A survey of psychologists indicated that they used the following domains of tests for assessing competency:

1. Intellectual & other cognitive tests: 41%

2. Objective personality tests, such as the Minnesota Multiphasic Personality Inventory: 56%

3. Projective personality tests, such as the Rorshach Inkblot: 14%

4. Neuropsychological tests: 20%

Available Psychological Tests Specifically Used In Assessing Adjudicative Competence

1. Competency Screening Test

2. Competency Assessment Instrument

3. Interdisciplinary Fitness Interview

4. Competence Assessment for Standing Trial for Defendants with Mental Retardation

5. Georgia Court Competency Test

6. McArthur Adjudicative Competence Scale

The impact of the clinical evaluations

· Of note, studies uniformly concluded that judges often defer to the opinion of the examiners with rates of judge – examiner agreement typically exceeding 90%

· Criticisms of such evaluations do exist:

1. Failure to address the issue of competency to stand trial or confusing the competency to stand trial legal standard with that of civil commitment or the insanity defense

2. Focus on diagnostic or treatment issues rather than psycho-legal abilities

3. Relying on traditional clinical data to assess competency and failing to explain any relationship between pathology and psycho-legal abilities

4. Failure to collect third party information to corroborate with their clinical opinions

5. Issue conclusive opinions on competency standard devoid of data base reasoning

· Some States have addressed these problems by providing more detailed descriptions of what is adjudicative competency.  For example, according to the Florida Rule of Criminal Procedures 3.2 (a) (1), the mental condition must be evaluated according to:

1. the defendant’s appreciation of the charge

2. the defendant’s appreciaiton of range and nature of possible penalties

3. the defendant’s understanding of the adversary nature of the legal process

4. the defendant’s capacity to disclose to attorney pertinent facts surrounding the alleged offense

5. the defendant’s ability to relate to the attorney

6. the defendant’s ability to assist attorney in planning defense

7. the defendant’s capacity to realistically challenge prosecution witnesses

8. the defendant’s capacity to manifest appropriate courtroom behavior

9. the defendant’s capacity to testify relevantly

10. the defendant’s motivation to help himself in the legal process

11. the defendant’s capacity to cope with the stress of incarceration prior to the trial

Jackson v. Indiana, U. S. Supreme Court, 1972.

Theon Jackson was a 27 year-old mentally-retarded deaf mute who was charged with two thefts totaling nine dollars.  Two psychiatrists examined Mr. Jackson and concluded he was incompetent to stand trial and was unlikely to ever become competent.  

The Supreme Court held that a person committed to a hospital for the purpose of restoring to competency could not hold the person for more than a reasonable period, and if not restored, the person had to be civilly commited.  The further added the the “length of commitment had to bear relationship to purpose of commitment”.

An example: Kansas Statute Annotated, 22-3302.

Definition:  Because of mental illness or defect,

· He/she is unable to understand the nature and purpose of the proceedings against him/her or

· Assist in making his/her defense.

Hospitalization in Kansas and Competence to Stand Trial

· Hospitalization can be ordered for either an evaluation or mandatory treatment.  In Kansas, an initial evaluation must be conducted in the community unless not possible.  There are two hospitals in Kansas where an evaluation can be ordered.

· Subsequent hearings are held at 90 and 180 days to determine whether or not the defendant has achieved competence

What is Civil Incompetency?

Portions of this lecture is derived from: Stebnicki, M. A. (1997). A conceptual framework for utilizing a functional assessment approach for determining mental capacity: A new look at informed consent in rehabilitation. Journal of Rehabilitation, 63 , 32 –7.
· Incapacity is measured by the degree with which a person can provide for, manage, and communicate decisions regarding their personal needs for health care, shelter, and/or property.

· A finding of incapacity is a legal decision made by the courts, as opposed to a medical decision, which is made by a physician, psychiatrist or other medical specialists. 

· (Civil) Incapacity is measured by the degree with which a person can provide for, manage, and communicate decisions regarding their personal needs for health care, shelter, and/or property. 

· Areas of interest in Civil Competency include:

1. Competency to make treatment decisions.  This includes the right to receive sufficient information about one’s treatment options, to make one’s own treatment choice, and to refuse treatment.

2. Competency to consent to research participation.

3. Competency at the time of executing a will.

What is Decided at a Probate Hearing for Incompetency?

· Generally at a competency hearing, the court is required to inquire about the following areas to determine decision making capacity of the individual: 

1. nature and extent of the respondent's general intellectual and physical functioning, 

2. extent of the impairment of the respondent's adaptive behavior or the nature and severity of their mental capacity, 

3. understanding and capacity of the respondent to make and communicate responsible decisions concerning his/her person, 

4. capacity of the respondent to manage his/her estate and financial affairs, 

5. appropriateness of the proposed or alternative living arrangements, 

6. impact of the disability upon the respondent's functioning in the basic activities of daily living and the important decisions faced by the respondent, and 

7. any other area of inquiry deemed appropriate by the court. 

· If a finding of incapacity is made by the probate, a substitute decision maker is usually appointed by the court (i.e., guardian of the person) to assist the person with a disability in making decisions in one or more major life-areas. 

· The legal mechanism of adult guardianship may be utilized by the probate to appoint a person to serve as either plenary (full), limited, or temporary guardian of the person, and/or their estate, or both.

1. Guardianship over an estate is often called conservatorship or committee

2. While limited guardianships are more respectful of a person’s autonomy, research consistently shows that they are rarely used.

· There are two types of basis for recognizing the need for guardianship: de facto (meaning in fact, or actually) and de jure (by law).  Minors fit in the latter category.  They may exhibit competence de facto, but are considered incompetent de jure.  
How Do Mental Health Professionals Assess Decision Making?
· There are a variety of conceptual models available for evaluating the quality of a person's mental capacity or mental status in regards to the person's decision-making ability.   The majority of these models suggest that the following factors be assessed: 

1. person's knowledge that he/she has a choice to make; 

2. person's ability to understand and communicate the available options and their advantages and disadvantages; 

3. person's cognitive capacity to reason, deliberate, consider relevant information and draw inferences about certain choices; 

4. absence of any interfering pathological perception or belief, such as a delusional system surrounding the decision; 

5. absence of any interfering emotional state, such as severe depression or euphoria; 

6. absence of any interfering motivational pressure such as pathological rage; 

7. absence of any interfering pathological relationship such as the conviction of helpless dependency on another person; 

8. awareness of how others' view the decision and the general societal attitude towards the choices, and an understanding of his/her reasons for deviating from that attitude; and 

9. set of values that has been stable over time. 

