Negligence

“Unintentional” Tort concerns harm that arises by accident.

Elements:

Beyond Preponderance of Evidence
Duty of Due Care - The defendant could have foreseen injury to a particular person, they have a duty to the other person.

Breach of Duty – The defendant breached her duty

Factual Cause – The defendant’s breach physically led to the ultimate harm

Foreseeable Harm – Foreseeable that conduct like the defendant’s might cause this type of harm
Injury – the plaintiff has actually been hurt

Prima Facie – Referring to a lawsuit or criminal prosecution in which the evidence before trial is sufficient to prove the case unless there is substantial contradictory evidence presented at trial.
Duty of Due Care:

Externalities - Cost or benefits of one person’s activity that affects someone else.
Affirmative Duty to Act – The common law that does not require a bystander to come to the assistance of a person in danger, assuming that the bystander did not create the danger.

Landowners Duty of Due Care

The common law applies rules to a landowner for injuries occurring on their property. In most states, the owner’s duty depends on the status of the person injured.

( Lowest Liability: Trespasser

( Occasional Liability: Children (exception when the trespasser is a child)

( Higher Liability: Licensee (anyone on the land for there own purposes but with          the owner’s permission, or ticked event.  Duty to warn of hidden danger

( Highest Liability: Invitee  (someone on the property as of right, because it is a    public place or a business open to the public.) Duty of reasonable care

Crime and Tort: Landowner’s 

Defendant breaches his duty of due care by failing to behave the way a reasonable person would under similar circumstances. (Reasonable person standard)

Negligent Hiring and Retention (Crime and Tort)

Negligence Per Se - When legislature sets a minimum standard of care for a particular activity, in order to protect a certain group of people, and a violation of the statute injures a member of that group.
Causation – the act or process of causing. The act or agency, which produces an effect

Causal Chain – Direct and Indirect
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Factual Cause and Foreseeable Harm

A plaintiff must prove that the defendant’s breach of duty caused the plaintiff harm.

Factual Cause – If the defendant’s breach physically led to the ultimate harm, it is the factual cause.

Foreseeable Type of Harm – For the defendant to be liable, the type of harm must have been reasonably foreseeable.

Res Ipsa Loquitur - “The thing speaks for itself” The facts imply the defendant’s        negligence caused the accident. Shifts burden to Defendant. 

Injury

The plaintiff must convince the court that he has suffered a harm that is genuine, not speculative

Bystander Clause

Bystander is entitled to damages far negligent infliction of emotional distress if:

· They were near the scene of the accident

· Seeing the accident caused an immediate shock 

· Is a close relative of the victim

Damages

Contributory Negligence - if the plaintiff is even slightly negligent no reward is recovered

Comparative Negligence - a plaintiff may generally recover even if she is partially responsible 

Comparative Negligence and Accounts

Strict Liability

Some activities are so naturally dangerous that the law places especially high burden to anyone who engages in them. 

Ultrahazardous Activity – A defendant engaging in ultrahazadous activity is virtually always liable for any harm that results. 

· Chemicals, explosives, wild animals

Defective Products

It is a Legislative function to decide if design “reasonable”

Public policy considerations

1. Cost of different design

2. Gravity of Harm

3. Likelihood of Harm

4. Burdens of Precaution


