
“The Power of the Pen”: 
Jailhouse Lawyers, Literacy, and 

Civic Engagement 

 
Jessica Feierman∗ 

The history of federal law on jailhouse lawyers reveals a Supreme 
Court grappling to deªne access to the courts in the context of a prisoner 
population with limited literacy skills. Most prisoners are indigent and must 
represent themselves pro se in both civil suits and habeas petitions.1 As a 
result, prisoners with low literacy levels often face signiªcant practical 
obstacles to court access. As Chris O’Bryant’s article in this issue vividly 
conveys,2 these obstacles have been magniªed in recent years by the An-
titerrorism and Effective Death Penalty Act (“AEDPA”).3 Barriers to pris-
oner court access have simultaneously been severely restricted by the Prison 
Litigation Reform Act (“PLRA”)4 and the Supreme Court’s decision in 
Lewis v. Casey.5 

This problem is not unique to prisoners: in a variety of contexts, in-
dividuals seeking legal redress for civil claims face signiªcant, and often 
insurmountable, ªnancial barriers to court access.6 When the potential liti-
gant has limited literacy skills, these barriers can be even more difªcult to 
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overcome. Incarceration does, however, pose unique challenges to court ac-
cess. Prisoners are dependent on the prison system for access to law books, 
legal resources, and often also for their education about the law. More-
over, because correctional facilities are closed-off from the public and there-
fore difªcult to monitor, litigation is one of the few means by which pris-
oners can bring public attention to serious health and safety risks, includ-
ing inadequate health care, widespread violence, sexual assault, and unsafe 
environmental conditions. Litigation is also generally the only avenue avail-
able to a prisoner seeking to overturn a wrongful sentence of incarceration 
or even death. 

Within the past ten years, Congress has passed, and continues to pro-
pose, a variety of procedural obstacles to prisoner lawsuits.7 This legislation 
has rested primarily on the assertion—repeatedly touted by tough-on-crime 
politicians and echoed widely in the press—that courts are overburdened 
by frivolous prisoner lawsuits.8 Although the congressional emphasis on 
procedure has reduced the federal docket of prisoner cases, including frivo-
lous cases,9 it has done so at a serious cost: the exclusion of important meri-
torious lawsuits from the courts. As O’Bryant’s article makes clear, this 
concern applies with particular force to prisoners with low literacy levels.10 

This Essay explores the possibility that increasing prisoners’ access 
to legal education and information could strike a better balance between 
judicial efªciency and court access. With legal training, prisoners could 
submit better and more informed pleadings and comply more consistently 
with procedural requirements, increasing the likelihood of fair hearings 
for meritorious cases. At the same time, preliminary research suggests 
that prisoners with increased legal knowledge are more likely to ªlter out 
frivolous cases than those without, reducing the burden on the courts. In-
creasing prisoner access to legal information could also foster literacy and 
civic engagement while allowing prisoners to contribute to the public dis-
course on matters of social justice. 

Part I of this Essay provides a background on jailhouse lawyering. Part 
II brieºy reviews the Supreme Court’s early decisions regarding the right 
of prisoners to act as advocates in the courts, with particular attention to 
the connection between literacy and court access. Part III reviews some 
of the recent changes in the legal landscape that restrict prisoner access 
to the courts, and their effects on prisoners with low literacy levels. Fi-
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nally, Part IV explores the beneªts of increased access to legal education 
and information for prisoners engaged in jailhouse lawyering. 

I. Jailhouse Lawyering 

A variety of deªnitions exist for the term “jailhouse lawyer.” To some, 
jailhouse lawyers are only those prisoners “who are recognized and sought 
out by others because of their competency,” and who have ªled numerous 
federal suits.11 To others, the term encompasses prisoners who assist other 
prisoners with legal work, with or without a fee.12 I will use the concept 
broadly here, to include all prisoners who submit legal work to the courts 
on behalf of themselves or others. I choose this expansive deªnition be-
cause it allows me to explore comprehensively the connection between 
legal advocacy, literacy, and civic engagement. 

While jailhouse lawyers may ªle suit on any number of issues, the 
vast majority of lawsuits brought by prisoners are either civil suits regarding 
prison conditions or habeas corpus petitions challenging their underlying 
criminal convictions.13 Because there is no constitutional right to the pro-
vision of counsel for these cases,14 prisoners’ access to the courts frequently 
depends on the abilities of jailhouse lawyers. In fact, many of the seminal 
prisoners’ rights cases—including those deªning the scope of the right to 
protection from abuse by other prisoners,15 the right to be free of exces-
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sive force by correctional ofªcers,16 and the right to adequate medical 
care17—were initially ªled by prisoners acting pro se.18 

The level of legal work submitted by jailhouse lawyers varies widely. 
Some prisoners are extremely able legal advocates. They may have been 
lawyers before being incarcerated, or, more commonly, acquired a great 
amount of legal knowledge in prison.19 On average, however, prisoners 
have much lower literacy levels than those on the outside. Almost half of 
the imprisoned individuals in the United States do not have a high school 
diploma or its equivalent.20 Fourteen percent have education levels below 
the eighth grade.21 Given that the typical twenty-ªve-year-old prisoner func-
tions at two or three grades below the level actually completed in school,22 
this leaves a large number of prisoners without the literacy skills to present 
their cases adequately, let alone to confront the procedural requirements 
of prison grievance systems and the federal courts. 

Departments of Corrections do not uniformly provide legal education 
or law clerk training programs. One researcher has determined that at 
least six states currently run well-established and respected legal educa-
tion programs that assist prisoners in becoming qualiªed and effective jail-
house lawyers.23 Other states that once experimented with similar programs 
have since eliminated them, either as a result of budget cuts, a lack of 
political support, or modiªcations in the legal decrees that initially required 
them.24 General education programs are more common than legal educa-
tion programs. Nonetheless, a number of correctional facilities, particularly 
private prisons, lack such programs entirely.25 According to the Bureau of 
Justice Statistics, in 2000, basic adult education was offered in 61.6% of 
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private prisons, 80.4% of state prisons, and 97.4% of federal prisons. Secon-
dary education followed a similar trend, while college courses were rela-
tively rare.26 Jails were signiªcantly less likely to have educational pro-
grams than prisons; in 1999, only 24.7% of jail jurisdictions provided a 
basic adult education program, 54.8% provided secondary education, and 
3.4% provided a college program.27 

Another serious obstacle for prisoners seeking legal redress is the 
fear of retaliation from prison employees. While it is difªcult to quantify 
the amount of retaliation faced by prisoners engaging in litigation, a 1989 
study found that jailhouse lawyers constituted the largest number by far 
of prisoners conªned to control units, and that solitary conªnement was 
the most common disciplining strategy used against jailhouse lawyers.28 
Prisoner litigants also risk having grievances and legal papers intercepted, 
read, conªscated or destroyed, receiving threats of discipline from prison 
ofªcials, and facing threats of violence from fellow prisoners.29 Neverthe-
less, jailhouse lawyers continue to ªle suits, bringing a wide variety of 
issues affecting prisoners to the attention of the courts. 
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II. The Legal Landscape 

Between the 1940s and the 1970s, the Supreme Court established a 
jurisprudence of court access that both emphasized the importance of allow-
ing prisoners’ voices to reach the courts and recognized the practical difª-
culties to court access faced by unrepresented prisoners with low literacy 
levels.30 

While the Court did not address the speciªc question of legal train-
ing and education for prisoners, it did establish that states and prison 
administrations must take afªrmative steps to ensure that prisoners’ ac-
cess to the courts is “meaningful,” and that legal information and assistance 
may be vital to such access. 

In many of its early cases on prisoner court access, the Supreme 
Court emphasized the importance of prisoner voice and prisoner perspec-
tives. In 1941, in Ex parte Hull, the Court held that a prisoner had a right 
to advocate for him or herself by petitioning for a writ of habeas corpus 
without interference from the state.31 Speciªcally, the Court struck down 
a regulation that required prisoners to have their habeas petitions reviewed 
by prison administrators before they could submit them to the courts.32 

Soon thereafter, the Court considered the interplay between prison-
ers’ abilities and court access more directly. In Price v. Johnston, the Court 
held that a federal circuit court has the discretionary power to command 
a prisoner to appear in court to argue his or her own appeal.33 The major-
ity recognized that a prisoner’s lack of legal knowledge could limit the 
effectiveness of his or her arguments; nonetheless, it concluded that for a 
prisoner without counsel, this concern was outweighed by the interest in 
having both sides of the argument presented to the court. The Supreme 
Court thus established an inherent value in a prisoner’s court appearance, 
regardless of the quality of the representation. According to the Court, 
“[t]hat the argument orally advanced by the prisoner may in fact be less 
than enlightening to the court does not detract from the fairness or the just-
ness of giving him the opportunity to appear and argue.”34 
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Later cases required the Court to explore more thoroughly the inter-
action between literacy and court access. In Johnson v. Avery,35 for exam-
ple, the Court considered a prison regulation preventing prisoners from 
assisting each other with legal matters. Although the petitioner was a lit-
erate jailhouse lawyer, the Johnson Court based its decision largely on 
the rights of prisoners with limited literacy skills. It concluded that unless 
the state provided alternative forms of assistance for such prisoners seek-
ing post-conviction relief, it could not bar inmates from assisting each 
other in the preparation of habeas petitions.36 

The Court made explicit reference to the limited literacy skills of many 
prisoners, noting that “[j]ails and penitentiaries include among their in-
mates a high percentage of persons who are totally or functionally illiter-
ate, whose educational attainments are slight, and whose intelligence is 
limited.”37 Having acknowledged the literacy problem, the Court focused 
on the practical consequences—that prisoners, largely without counsel for 
habeas petitions, would be effectively unable to obtain court review without 
some form of assistance. According to the Court, “[t]here can be no 
doubt that Tennessee could not constitutionally adopt and enforce a rule 
forbidding illiterate or poorly educated prisoners to ªle habeas corpus peti-
tions. Here Tennessee has adopted a rule which, in the absence of any other 
source of assistance for such prisoners, effectively does just that.”38 

The Court’s equation of limited literacy and limited intelligence is 
problematic; it paints prisoners as unable to acquire needed skills rather 
than simply lacking the necessary education. Generally, however, John-
son paved the way to increased court access for prisoners. By addressing 
the relevant literacy issues, the Court established a broad right to court 
access that took into account the practical realities faced by prisoners 
trying to exercise that right. 

The Supreme Court’s jurisprudence on prisoner court access in this 
era also addressed both the level of legal work prisoners could be expected 
to perform and the afªrmative obligations of the states in supporting such 
work. In the 1977 case Bounds v. Smith, the Court considered whether the 
state’s failure to provide adequate legal research facilities denied prisoners 
access to the courts in violation of the Fourteenth Amendment.39 As in 
Johnson, the Court emphasized that the right of court access should not 
be impeded by practical obstacles. It asserted that “meaningful access” is 
the touchstone, and that prisoners must have “a reasonably adequate op-
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portunity to present claimed violations of fundamental constitutional rights 
to the courts.”40 

The Bounds Court squarely addressed the question of states’ afªrmative 
obligations to ensure the right of access to the courts. Drawing support from 
earlier cases requiring the waiver of ªling fees and the provision of tran-
scripts, stamps and other necessary items for indigent prisoners, it concluded 
that such support was constitutionally required: “[t]his is not to say that eco-
nomic factors may not be considered, for example, in choosing the meth-
ods used to provide meaningful access. But the cost of protecting a con-
stitutional right cannot justify its total denial.”41 

The Court’s decision provides an interesting glimpse into its under-
standing of the role of jailhouse lawyers and pro se petitioners. In Johnson, 
the Court had recognized that lay persons must be allowed to perform legal 
work if the alternative would be to abrogate a federally protected right. 
The Johnson Court had, however, de-emphasized the complexity of the legal 
work involved, observing that the preparation of petitions for habeas re-
lief is often performed by laymen, and that the relevant habeas statute 
contemplates such participation by non-lawyers.42 The Bounds Court, in 
contrast, decisively asserted that prisoners would need to perform the same 
type of legal analysis as lawyers: 

It would verge on incompetence for a lawyer to ªle an initial 
pleading without researching such issues as jurisdiction, venue, 
standing, exhaustion of remedies, proper parties plaintiff and de-
fendant, and types of relief available. Most importantly, of course, 
a lawyer must know what the law is in order to determine whether 
a colorable claim exists, and if so, what facts are necessary to state 
a cause of action. If a lawyer must perform such preliminary re-
search, it is no less vital for a pro se prisoner.43 

In light of the adversarial system, the Court concluded that anything less 
would leave the prisoner at a disadvantage. 

The Bounds Court rejected the claim that “inmates are ‘ill-equipped 
to use’ ‘the tools of the trade of the legal profession,’” and that libraries 
would therefore be “useless in assuring meaningful access.”44 The Court 
relied, in part, on its own experience with pro se petitions to support its as-
sertion that prisoners could ªle serious and legitimate claims.45 Thus, 
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while Bounds provided an important right of access to legal information, 
the Court did not squarely address the situation of illiterate prisoners for 
whom a library alone would not ensure effective representation.46 None-
theless, as a general matter, Bounds played a large role in supporting pris-
oner access to the courts. For years, lower courts relied on the assertion in 
Bounds that “meaningful access” to the courts was the touchstone inquiry.47 

III. Obstacles to Prisoner Litigation 

Although the Supreme Court’s jurisprudence between the 1940s and 
1970s established a clear right of court access for prisoners,48 the reality 
has been more complicated. The right has been undermined both by sys-
tems of judicial administration that relegate many prisoner cases to arguably 
second-rate treatment, and by legislation and case law that chip away at 
the scope of the right itself. 

Increased court caseloads have led to new systems of judicial ad-
ministration in which some litigants, particularly prisoners and other pro 
se petitioners, do not receive full hearings from Article III judges.49 In 
some jurisdictions, magistrate judges hear the vast majority of prisoner 
cases.50 Although some scholars have suggested that magistrates have more 
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time to allocate to their pro se cases and therefore produce higher quality 
decisions, critics contend that the relegation of the cases of prisoners and 
other indigent petitioners to magistrate judges may threaten the quality of 
justice these litigants receive.51 

While empirical evidence is inconclusive about the differential treat-
ment for pro se prisoners at the trial level, it is more widely agreed that 
such cases often receive inferior treatment at the appellate level. The rapid 
increase in the federal appellate caseload, without a commensurate increase 
in the number of judges, has produced a system in which the bulk of ap-
peals are heard without oral argument and result in unpublished opin-
ions.52 Critics contend that this system of “private judging” at the appel-
late level results in a lack of transparency and accountability on the part 
of the federal courts.53 Scholars have also suggested that a lack of oral 
argument may reduce the petitioners’ chances of obtaining reversals.54 

Pro se prisoner petitions frequently fall into the category of cases 
decided without oral argument on the advice of a court staff attorney.55 Such 
cases are also less likely to be published and available for citation than 
the cases of wealthier litigants with representation.56 Prisoners’ lack of 
legal information and education likely exacerbates the problem: they ªle 
cases that seem at ªrst glance to be legally uninteresting and unworthy of 
more serious consideration.57 In contrast, skilled appellate lawyers advo-
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cate for oral argument by characterizing the legal issues as novel and de-
serving of more intense judicial scrutiny.58 

Beginning in the mid-1990s, both Congress and the Supreme Court 
began overtly chipping away at prisoners’ access to the courts for habeas 
petitions and civil suits. The obstacles that hindered Chris O’Bryant’s access 
to the courts, including procedural barriers and inadequate legal informa-
tion, are representative of this broader trend.59 As O’Bryant describes, in 
a prisoner population with low levels of literacy, high rates of mental illness, 
and frequent fears of retaliation, the burden of complying with complicated 
procedures without sufªcient access to legal information and assistance 
often prevents prisoners’ cases from being heard.60 

The AEDPA, for example, impedes many prisoner cases from even 
reaching the courts and has an especially adverse impact on prisoners 
with low literacy levels. In particular, the Act’s one-year statute of limita-
tions on prisoners seeking habeas relief bars numerous petitions, regard-
less of their merits.61 As O’Bryant describes, prisoners with low literacy 
levels or inadequate access to legal information may be uninformed about 
the AEDPA’s time limit. Moreover, even when they do know of the time 
limit, they may have difªculty concluding their research and ªling their 
petitions before it expires. 

Other provisions of the AEDPA also limit prisoner access to the courts 
and disproportionately affect those with low literacy levels. For example, 
the Act prohibits prisoners from ªling successive petitions on the same 
issue and drastically limits their ability to submit successive petitions on 
new issues. Prisoners whose initial petitions are unclear or incomplete 
due to their limited literacy skills or legal knowledge therefore have few 
opportunities to rectify the problem.62 The AEDPA’s requirement of def-
erence to state court decisions means that federal courts can be precluded 
from hearing a prisoner’s petition even when the prisoner has a valid fed-
eral constitutional claim.63 
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The PLRA creates similar obstacles to prisoner court access that ap-
ply regardless of the merits of the case and that particularly affect prison-
ers with low literacy levels. Among other provisions, the PLRA requires 
prisoners to exhaust administrative remedies before ªling suit in federal 
court and replaces a fee waiver provision with one requiring impoverished 
prisoners to pay fees in full.64 For prisoners with low literacy levels, the 
administrative exhaustion requirements of the PLRA are often impossible 
to comply with; prison grievance systems can be complex and difªcult to 
follow, and a failure to comply with timelines or other regulations can cause 
a prisoner’s grievance to be rejected.65 A fear of severe retaliation makes 
many prisoners reluctant to engage in the internal prison grievance sys-
tem as required by the Act.66 At the same time, the ªling fees provisions 
pose a strong disincentive to poor prisoners.67 

In addition to the barriers created by the PLRA and the AEDPA, the 
Supreme Court’s 1996 decision in Lewis v. Casey inhibits prisoners’ ef-
fectiveness in court and increases the possibility that their suits will be 
dismissed.68 Casey establishes that prisoners have no absolute right to a 
law library or even to represent themselves effectively in court, and sets 
forth strict standing requirements for prisoner lawsuits alleging a lack of 
access to legal information.69 In the wake of Casey, many prisoners have 
been left without any law library access.70 As a result, they are less likely 
to understand the requirements set forth by the AEDPA and the PLRA, 
have less information to help frame their complaints or petitions in rela-
tion to the relevant law, and will inevitably ªle inadequate legal papers, 
resulting in dismissals of their suits.71 
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At the heart of most of the recent restrictions to prisoner court ac-
cess is the goal of limiting abuse of the legal system by prisoners. The 
legislative history of the PLRA, for example, focused speciªcally on the 
problem of frivolous lawsuits. Proponents of the legislation highlighted 
statistics regarding the rate of prisoner ªlings and dismissals and pre-
sented stories of individual frivolous cases. According to advocates of the 
Act, prisoners had “tied up the courts with their jailhouse lawyer antics 
for too long[,] . . . making a mockery of our criminal justice system,”72 
and a reform bill would “help put an end to the inmate litigation fun-and-
games.”73 Similarly, the central purpose behind the AEDPA was to pre-
vent abuse by prisoners of the habeas process.74 Speciªcally, advocates of 
habeas reform had long asserted that prisoners and defense lawyers were 
raising claims at the eleventh hour and ªling successive meritless claims 
simply to delay ªnal judgment in their cases.75 In Casey, the Supreme Court 
invoked a similar picture of prisoner litigants abusing the legal system 
and wasting valuable judicial resources. Without any reference to the actual 
types of cases most frequently brought by prisoners, the Court asserted 
that prisoners do not have a right to access the resources necessary to 
“transform themselves into litigating engines capable of ªling everything 
from shareholder derivative actions to slip-and-fall claims.”76 

To be certain, the problem of frivolous litigation is a serious one. A 
Department of Justice study found that prior to 1996, nineteen percent of 
all prisoner lawsuits were frivolous.77 Although the majority of prisoner 
cases were not frivolous, the burden the frivolous cases placed on the 
courts was still signiªcant. The federal courts’ dockets have mushroomed 
in recent years, and prisoner lawsuits make up a signiªcant portion of the 
docket. In 1995, for example, inmates ªled almost 40,000 new federal 
civil lawsuits, or nineteen percent of the federal civil docket.78 Even if the 
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proportion of frivolous cases is relatively small, the amount of judicial 
time allocated to such cases is substantial. 

The characterization of this problem as one of widespread abuse of 
the judicial system by prisoners, however, misses the mark in a number 
of ways. First, the vast majority of jailhouse lawyering cases challenge 
inadequate conditions of conªnement or wrongful incarceration.79 Many 
of the conditions of conªnement cases raise important matters such as 
prisoner-on-prisoner violence, excessive use of force by ofªcers, inade-
quate medical care, and dangerous environmental conditions.80 Indeed, some 
scholars have suggested that the repeated characterization of prisoner 
lawsuits as frivolous is often driven by corrections ofªcials who simply 
do not want their authority questioned.81 Moreover, while critics of pris-
oner litigation are correct that the number of prisoner complaints has been 
rising over time, the prison population itself has also been burgeoning.82 
Researchers have suggested that the number of prisoner complaints per 
capita actually went down in the years preceding the passage of the PLRA 
and the AEDPA and the Supreme Court decision in Casey.83 

More to the point, prisoners’ lack of literacy and lack of access to 
counsel can play a signiªcant role in the problem of frivolous cases. Prison-
ers’ lack of rudimentary literacy skills and legal training84 “contributes to the 
ªling of suits that are not well written, that ignore court ªling procedures, or 
[that] fail to state legal issues.”85 While prisoner cases are dismissed at a 
somewhat higher rate than other cases, many of those cases are dismissed 
on procedural grounds only, with no reference to the merits of the com-
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plaint.86 In many cases, then, the dismissals may be a result of literacy prob-
lems rather than frivolous claims. Similarly, while prisoners ªling habeas 
petitions are accused of raising new claims late in the process for the pur-
pose of delaying their sentences, they may actually be omitting potentially 
successful claims from their initial petitions because of poor lawyering.87 

Casey itself recognized the challenges prisoners’ lack of literacy posed 
to pro se representation. According to the Court, many prisoners could 
not represent themselves effectively because of their functional illiteracy.88 
However, rather than acknowledge the importance of prisoners assisting 
each other, as the Johnson Court had, Casey ºatly rejected the notion that 
prisoners should be able to “litigate effectively once in court.”89 Instead, 
the Court concluded that “[t]o demand the conferral of such sophisticated 
legal capabilities upon a mostly uneducated and indeed largely illiterate 
prison population is effectively to demand permanent provision of coun-
sel, which we do not believe the Constitution requires.”90 Imposing new 
limitations on prisoner access to legal information, the decision exacer-
bated the very barriers to effective representation it described.91 

While the PLRA, the AEDPA and Casey have succeeded in reducing 
the number of cases that reach the courts, they are overly blunt instruments. 
Courts still bear the burden of frivolous lawsuits and, importantly, an in-
creasing number of meritorious cases no longer receive judicial review.92 
Indeed, a prisoner’s level of basic and legal literacy and his or her access 
to counsel will frequently play a larger role in determining the prisoner’s 
court access than the merits of the case itself. 
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IV. Increasing Access to the Courts—Alternative Strategies 

To the extent that courts are overburdened with prisoner lawsuits, al-
ternative solutions exist that may protect the right of access to courts while 
still improving judicial economy by reducing the numbers of frivolous 
cases. In fact, in the 1941 case of Price v. Johnston,93 the Court had already 
recognized the problem of numerous and successive habeas petitions and 
suggested an approach that would both allow for court access and increase 
judicial efªciency. According to the Court, ensuring meaningful hearings 
that are understandable to the litigant, rather than denying court access, 
could ameliorate the problem: 

We are not unaware of the many problems caused by the numer-
ous and successive habeas corpus petitions ªled by prisoners. 
But the answer is not to be found in repeated denials of petitions 
without leave to amend or without the prisoners having an op-
portunity to defend against their alleged abuses of the writ. That 
only encourages the ªling of more futile petitions. The very least 
that can and should be done is to make habeas corpus proceed-
ings in district courts more meaningful and decisive, making clear 
just what issues are determined and for what reasons.94 

A similar theory could hold true for civil suits as well: by encouraging 
hearings to be clear and substantive rather than dismissing complaints on 
procedural grounds, courts could increase their efªciency without being 
forced to deny meritorious claims. 

In light of the literacy problems facing prisoner litigants who appear 
pro se, restructuring court proceedings alone will not sufªce to ensure mean-
ingful hearings. Instead, if prisoners are given increased access to legal 
education and information, they will be better able to communicate with the 
courts. Legal training could, for example, teach prisoners to conduct le-
gal research and writing, and to identify when a legal issue is meritorious 
and when it is unworthy of ªling. Such training would need to be accom-
panied by appropriate access to information, including sufªcient time at 
a law library or computer database to research claims.95 Litigation on be-
half of prisoners is extremely difªcult, and success rates are low even for 
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experienced litigators.96 Nonetheless, legal training for prisoners could 
reduce the number of procedural errors they make and increase the qual-
ity of pleadings. Although functionally illiterate prisoners would not be 
able to take advantage of legal education programs directly, such programs 
would increase the number of prisoners qualiªed to provide them with legal 
help. At the same time, the provision of basic literacy education could 
help such prisoners to be less alienated from the legal system and to bet-
ter understand the work of their jailhouse lawyers. 

Ideally, legislation would secure federal and state funding for prisoner re-
habilitation and education, including legal educational programs for prisoners. 
Attorneys and educators could teach lawyering classes directly, or they could 
supervise programs in which prisoners educate each other. Support for such 
programs may be politically viable in the upcoming years. In the mid-1990s, 
during the height of the congressional attack on prisoners’ rights, Congress 
passed legislation signiªcantly reducing available correctional education by 
repealing Pell grant funding for prisoners seeking post-secondary education.97 
Recently, however, the tide has begun to turn; researchers suggest that pub-
lic opinion and legislative trends may now be shifting toward rehabilita-
tion, including the provision of educational programs for prisoners.98 If 
so, both federal and state legislation may be passed that could support 
basic and legal education for prisoners. 

In the absence of such legislation, however, alternative arrangements 
can provide prisoner education at little or no cost to correctional facilities. 
For example, at least six law schools provide street law classes in correc-
tional institutions in their areas,99 at least two law schools provide classes 
on jailhouse lawyering skills including legal research and writing,100 and 
one law school has a program in which law students assist inmate law 
clerks with research and writing and help them develop materials for use 
by the prisoner population.101 Additionally, some correctional institutions 
have entered into partnerships with colleges, universities, and non-proªt 
organizations to provide tuition and mentoring for prisoners enrolled in 
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college programs.102 Both law school–initiated programs and collaborations 
with universities and nonproªts could be replicated throughout the na-
tion’s correctional facilities. 

A variety of policy reasons support the creation of such educational 
programs. Preliminary evidence indicates that increased legal education 
could help to address the problem of frivolous lawsuits. Sociologist Jim 
Thomas has suggested that prisoners with better legal education and infor-
mation actually ªle fewer frivolous claims than those without.103 Thomas 
based his research on a series of interviews conducted with ninety-three 
prisoner litigators.104 Of these, nineteen met his deªnition of “jailhouse 
lawyer” in that they were experienced, had ªled ªve or more federal law-
suits, and were sought out by others for their competence.105 He found 
that these experienced individuals “not only discourage, but actively re-
strict ªlings” that are not meritorious.106 One experienced jailhouse law-
yer in Thomas’s study, for example, has described his own screening process 
this way: “[s]ometimes people come to you, [saying] ‘I want this, I want 
that.’ And it’s not valid. So you have to ªlter the work that comes through 
the [law] clinic. It’s an initial screening, and you have to determine what 
does or does not go back to the clinic.”107 Improving access to legal educa-
tion for prisoners could increase the number of individuals able to deter-
mine which cases have merit and recognize those unworthy of legal action. 

Encouraging legal education has additional social beneªts. It promotes 
individual growth while allowing prisoners’ voices to be heard more clearly 
on matters of social justice. In light of the vastly disproportionate incar-
ceration of poor people and people of color and the widely recognized biases 
within the criminal justice system,108 it is especially vital that prisoners’ 
voices be heard.109 

The act of jailhouse lawyering can assist the prisoner in redeªning 
his or her position within the community even as he or she advocates for 
improved conditions: “Psychologically, the writ-writer, in seeking relief 
from the courts, is pursuing a course of action which relieves the tensions 
and anxieties created by the sentence system.”110 This is not to suggest that 
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prisoners could ªle meaningless petitions simply to pass the time or make 
themselves feel better. Rather, by confronting injustice and focusing on 
problem-solving, prisoners can create a positive reality, even within the 
conªnes of the prison.111 As one jailhouse lawyer explained, “The feeling 
of being able to help . . . made me feel I was in control of my life and 
could help others gain control of theirs.”112 Such actions can also assist in 
forging a sense of community around the law, learning, and social action.113 
Indeed, jailhouse lawyers commonly agree that their activities have 
“changed their attitudes toward law and society.”114 

The presence of jailhouse lawyers can also reduce violence in pris-
ons while still giving voice to prisoner concerns.115 Being able to air a griev-
ance to a jailhouse lawyer can help a prisoner to confront and diminish 
his or her frustration.116 Jailhouse lawyers can also help to redirect violent 
emotions by turning the focus to legal strategies.117 All of the jailhouse 
lawyers interviewed in Thomas’s study could identify at least one instance in 
which they intervened to defuse potential violence, either between prisoners, 
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or between a prisoner and a staff member.118 As one jailhouse lawyer ex-
plained, “I think a lot of the guys . . . understand the power of the pen.”119 

These ªndings are consistent with the wide body of scholarship sug-
gesting that participation in prison education programs reduces recidivism 
rates,120 even when researchers control for factors inºuencing an individual’s 
propensity to recidivate, and for the “selection bias” caused when study par-
ticipants have volunteered to participate in the relevant educational program.121 
The positive effect of educational programs on recidivism is not dependent 
on the offender’s employment after release.122 As a result, researchers have 
suggested that the beneªts of education may, in part, arise from its offer 
of humane treatment and its promotion of communication and creative think-
ing.123 As one prisoner explained, the education she received in prison made 
her into a “thinker” rather than a “reactor,” and thereby gave her a sense that 
she could make positive choices in her life.124 Legal education programs, 
with their emphasis on communication and problem-solving skills, can simi-
larly assist prisoners in their efforts to constructively deªne their own lives 
and to advocate for social justice in the broader community.125 
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Conclusion 

The Supreme Court’s initial jurisprudence on prisoner court access 
recognized the importance of prisoner voice and effective representation. 
Although the Court never fully resolved how to ensure these ideals for 
prisoners with low literacy levels, the balance leaned toward court access. In 
recent years, the balance has shifted. Using the justiªcation of judicial 
efªciency and invoking the specter of prisoner abuse of the legal system, 
both the Court and Congress have chipped away at prisoners’ access to the 
courts. However, as Chris O’Bryant’s article demonstrates, these changes 
occur at the cost of important meritorious claims never receiving a hear-
ing. As Congress contemplates further limiting access to the courts for 
prisoners with habeas petitions through the Streamlined Procedures Act, 
the time has come to search for alternative strategies. While further research 
is needed, Congress and prison administrators should consider the positive 
effects of legal education. Increasing prisoner access to legal information 
and education could keep to a minimum the number of frivolous claims 
before the courts, give greater force and effectiveness to meritorious claims, 
and support prisoner civic engagement. 

 

                                                                                                                              
subjects, developing a sense of critical, personal agency . . . and active, collective respon-
sibility.”) (citations omitted). 



 


